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Ann Jones AM
Chair
Children, Young People and Education 
Committee
National Assembly for Wales
Ty Hywel
Cardiff Bay
Cardiff   
CF99 1NA

Dear Ann,

Qualifications Wales Bill

To support the Committee’s scrutiny of the Qualifications Wales Bill, which I introduced into 
the National Assembly for Wales on 1 December 2014, please find attached a Statement of 
Policy Intent.  This document provides information on the policy intent for the regulations to 
be made under the Bill. 

If enacted, it is assumed that the Bill will achieve Royal Assent in July 2015, and it is 
intended that the majority of provisions will be implemented by commencement order, in 
time for Qualifications Wales to be active in September 2015 (and so in time for the 
academic year 2015/16). 

I trust that Members will find this helpful and I look forward to providing evidence to the 
Committee in due course. I am also copying this letter to David Melding AM, as Chair of the 
Constitutional and Legislative Affairs Committee.

Yours sincerely

Huw Lewis AC / AM
Y Gweinidog Addysg a Sgiliau
Minister for Education and Skills

3 December 2014
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POLICY INTENTION FOR PROPOSED REGULATIONS UNDER THE 
QUALIFICATIONS WALES BILL

This document provides an indication of the current policy direction for regulations 
that the Welsh Ministers intend to make using the powers in the Qualifications Wales 
Bill.

The Qualifications Wales Bill provides for the establishment of a new independent 
body called ‘Qualifications Wales’ to be responsible for the regulation of awarding 
bodies and qualifications in Wales. 

The new regulatory framework is set out on the face of the Bill. In respect of the 
order making power for commencement, section 55 of the Bill provides that certain 
provisions will come into force on the day on which the Act receives Royal Assent. 
The other provisions of the Bill will be commenced, by way of order, at such times as 
the Welsh Ministers consider appropriate or expedient. 

The Bill provides the Welsh Ministers with three regulation making powers. The 
Welsh Government considers these regulation making powers to be essential in 
order to:

(a) prescribe the means of determining the value of monetary penalties that 
Qualifications Wales is able to charge;

(b) enable Welsh Ministers to propose orders specifying minimum requirements of 
certain qualifications in relation to curriculum matters; and

(c) to enable the proposal of any necessary consequential and/or transitional (etc.)  
provisions.

In each case, regulations are the proposed route in order, also, to provide for future 
flexibility with regard to matters which may change from time to time. 

This document represents a compilation of statements of policy intent in relation to 
the regulations which may be made under the Qualifications Wales Bill, if enacted. 

This document should be read in conjunction with:

The Qualifications Wales Bill
http://www.senedd.assembly.wales/mgIssueHistoryHome.aspx?IId=11777

The Explanatory Memorandum for the Qualifications Wales Bill
http://www.senedd.assembly.wales/mgIssueHistoryHome.aspx?IId=11777

The Consultation and summary of responses - Our qualifications: our future
http://wales.gov.uk/consultations/education/our-qualifications-our-
future/?status=closed&lang=en
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REGULATIONS RELATING TO: Power to specify minimum requirements
BILL PART: Part 4 – Approval of Qualifications
SECTION 21
DESCRIPTION OF THE POWER/REGULATION

This section gives the Welsh Ministers the power to make regulations that set out minimum 
requirements for a form of qualification that may be approved by Qualifications Wales. The 
requirements must relate to the knowledge, skills or understanding (essentially the ‘subject 
content’) that are required to be addressed by that qualification.

The Bill sets out a number of conditions which must be met before the Welsh Ministers may 
make these regulations.  These conditions ensure that the regulations are only introduced 
where the Welsh Ministers are satisfied that it is necessary to specify the requirement with 
the purpose of ensuring that learners follow an appropriate curriculum for the reasonable 
needs of those persons.  This need not necessarily be any published ‘national curriculum’ 
but the requirements set out in regulations must relate to knowledge, skills and 
understanding that the learner must demonstrate for the purpose of determining whether a 
person is to be awarded the qualification.  Before making regulations specifying minimum 
requirements, the Welsh Ministers must consult Qualifications Wales and others, as 
appropriate, giving reasons for proposing to specify the minimum requirements.

WHY THE REGULATION POWER IS REQUIRED

The Welsh Ministers retain responsibility for the curriculum and for policies in relation to 
skills for employment.   It is important that qualifications for learners are designed to assess 
the learning (the knowledge, skills and understanding) that they are required to be taught –
or that is deemed essential for them to learn.  In the normal course of events it is expected 
that Qualifications Wales will ensure that the content requirements of qualifications are 
appropriate in relation to these needs.  However, this regulation-making power will exist as a 
fall-back position in order that the Welsh Ministers may insist that specific elements of 
content are included that are appropriate for the reasonable needs of learners.   

POLICY INTENTION OF THE REGULATIONS

The effect of introducing minimum requirements is that Qualifications Wales may not 
approve a form of that qualification unless it is satisfied that the qualification complies with 
the requirements set out in regulations.  The draft regulations must follow the affirmative 
procedure and be approved by the National Assembly for Wales before they can be made 
and come into force.

Other relevant information (work to date, policy documents or ministerial statements)

Similar powers exist for the Secretary of State under sections 141-144 of the 
Apprenticeships, Skills, Children and Learning Act 2009.  
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REGULATIONS RELATING TO: Power to impose monetary penalties
BILL PART: Part 6 –

Enforcement powers of Qualifications 
Wales

SECTION: 33(3)
DESCRIPTION OF THE POWER/REGULATION

Section 33 enables Qualification Wales to impose a monetary penalty on an awarding body
where it has failed to comply with a condition of recognition or approval, and sets out the 
requirements in relation to imposing such a penalty, including requirements on giving notice 
and having regard to any representations.

It also provides in subsection (3) for Welsh Ministers to make regulations on how 
Qualifications Wales must determine the amount to be paid.  Regulations made by Welsh 
Ministers will set out requirements as to how the amount is to be calculated.  These 
regulations are subject to the affirmative procedure.

WHY THE REGULATION POWER IS REQUIRED

Qualifications Wales may, if it considers that a body has failed to comply with a condition of 
its recognition or of any qualification approval, impose a penalty. The regulation power 
requires the Welsh Ministers to set limits on the amount of the monetary penalty.

POLICY INTENTION OF THE REGULATIONS

The regulations are intended to limit the range of the penalty that Qualifications Wales may 
impose on awarding bodies in Wales.

The powers that are currently in place enable Welsh Ministers to impose a monetary penalty 
of up to 10% of the total turnover of the awarding body in question: this limit was set in order 
to match the cap in place with regard to Ofqual’s powers in England. However, officials are 
of the view that the figure of 10% of total turnover could be considered to be excessive –
both for smaller and larger organisations – particularly given the small proportion of their 
business that may be conducted in Wales in many cases.  Therefore, consideration is being 
given to a methodology for reaching a more proportionate approach to calculating a 
monetary penalty figure, which is to be set out in regulations. 

Other relevant information (work to date, policy documents or ministerial statements)

The current Fining Policy of Welsh Ministers in relation to imposing monetary penalties on 
recognised awarding bodies can be viewed online, at:
http://wales.gov.uk/topics/educationandskills/qualificationsinwales/qualificationregulation/reg
publication/regulations/?lang=en
The current limit of 10% of turnover is provided for in section 32AB of the Education Act 
1997 and the Recognised Persons (Monetary Penalties) (Determination of Turnover) 
(Wales) Order 2012 (S.I. 2012/1248) sets out how turnover is calculated for these purposes.
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REGULATIONS RELATING TO: Power to make consequential and 
transitional provision etc.

BILL PART: Part 8 – General
SECTION: 54
DESCRIPTION OF THE POWER/REGULATION

This section empowers the Welsh Ministers to make regulations to provide for any 
supplemental, consequential, or incidental provision, or any transitional, transitory or saving 
provisions to give full effect to a provision of the Bill, or for the purposes of, or in 
consequence of, a provision of the Bill. Such regulations may amend, repeal or revoke any 
enactment, including secondary legislation and future enactments. Where they do amend 
primary legislation, the regulations will need to follow the affirmative procedure in the 
Assembly.

WHY THE REGULATION POWER IS REQUIRED

Schedule 4 makes consequential amendments to existing primary legislation.
Further provisions may be required to give effect to the Bill or in consequence of the Bill.    
Similarly, in making such amendments, there may be a need for transitional, transitory or 
saving provisions in order to maintain continuity of provision or to address specific matters 
which may arise in transfer.

POLICY INTENTION OF THE REGULATIONS

The intention is to enable an effective transition from the old regulatory regime to the new
and to ensure that consequential amendments to legislation can be made.
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ORDER RELATING TO: Power to make consequential and 
transitional provision etc. in connection with 
commencing a Bill provision

BILL PART: Part 8 – General
SECTION: 55
DESCRIPTION OF THE POWER/ORDER

This section empowers the Welsh Ministers to make a commencement order which also 
provides for any transitional, transitory or saving provisions to be made in connection with 
the coming into force of a provision of the Bill. 

WHY THE ORDER POWER IS REQUIRED

In connection with commencing provisions of the Bill,  there may be a need for transitional, 
transitory or saving provisions in order to maintain continuity of provision or to address 
specific matters which may arise, for example in the transfer from one regulatory regime to 
another. 

POLICY INTENTION OF THE ORDER

The intention is to enable an effective transition from the old regulatory regime to the new 
and to ensure that appropriate transitional, transitory or saving provision can be made. 
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Constitutional and Legislative Affairs Committee 

Statutory Instruments with Clear Reports 

26 January 2015 

 

 

CLA486 – The Education Workforce Council (Registration Fees (Wales) 

Regulations 2015 

 

Procedure:  Affirmative  

 

These Regulations revoke the General Teaching Council for Wales (Fees) 

Regulations 2002 No 326 (W.39) and regulation 9 of the General Teaching 

Council for Wales (Functions) Regulations 2000 No 1979 (W.140). The 

Regulations implement the fee payable in connection with registration in the 

register established and maintained by the Council from 1 April 2015. 

 

 

Pack Page 20

Agenda Item 3



1 
 

Constitutional and Legislative Affairs Committee Draft Report 

CLA 

 

Title:  The Education Workforce Council (Additional Functions and 

Revocation) (Wales) Order 2015 

 

This Order re-enacts the General Teaching Council for Wales (Additional 

Functions Order 2005 (“the 2005 Order”) as a consequence of the Education 

(Wales) Act 2014 which provides that the General Teaching Council for Wales 

(“the GTCW”) is to continue to exist but is re-named the Education Workforce 

Council. 

 

The Order also revokes the General Teaching Council for Wales (Additional 

Functions) Order 2000.  That Order conferred additional functions on the 

GTCW in relation to the maintenance of records in respect of persons 

registered with it.  The provision in relation to the maintenance of such 

records by the Council will now be contained in the Education Workforce 

Council (Main Functions) (Wales) Regulations 2015, which will be brought 

into force on 1 April 2015. 

 

Procedure:  Affirmative  

 

Technical Scrutiny  

 

No points are identified for reporting under Standing Order 21.2 in respect 

of this instrument 

 

Merits Scrutiny  

 

The following point is identified for reporting under Standing Order 21.3 in 

respect of this instrument: 
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1. This Order revokes the General Teaching Council for Wales (Additional 

Functions) Order 2000. That Order conferred additional functions on 

the GTCW in relation to the maintenance of records in respect of 

persons registered with it. The provisions in relation to the 

maintenance of such records by the Council will be contained in the 

Education Workforce Council (Main Functions) (Wales) Regulations 

2015 ("the 2015 Regulations"). It is anticipated that the 2015 

Regulations will come into force on 1st April 2015. However, this 

cannot be guaranteed. If this Order comes into force before the 2015 

Regulations then the duties the Council has in relation to record 

maintenance would not apply until the new Regulations came into 

force. We have already received the draft 2015 Regulations for 

checking and the Welsh Government anticipates that both the Order 

and 2015 Regulations will come into force on the same day. 

 

Legal Advisers 

Constitutional and Legislative Affairs Committee 

 

January 2015 

 

 

Government’s Response 

The Education Workforce Council (Additional Functions and Revocation) 

(Wales) Order 2015 

The Welsh Government notes the merits point and accepts the point 

made.  The Welsh Government anticipate that the Education Workforce 

Council (Main Functions) (Wales) Regulations 2015 will be made during the 

week commencing 26 January 2015 and will then come into force on 1 April 

2015.  In practice therefore the Welsh Government do not anticipate that the 

potential difficulty noted in the report will arise. 
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Draft Order laid before the National Assembly for 

Wales under section 47(2) of the Education (Wales) 
Act 2014, for approval by resolution of the National 

Assembly for Wales. 

W E L S H  S T A T U T O R Y  
I N S T R U M E N T S  

2015 No. (W. ) 

EDUCATION, WALES 

The Education Workforce Council 

(Additional Functions and 

Revocation) (Wales) Order 2015 

EXPLANATORY NOTE 

(This note is not part of the Order) 

The General Teaching Council for Wales (“the 

GTCW”) was specified as a competent authority in the 

European Communities (Recognition of Professional 

Qualifications) Regulations 2007 (“the 2007 

Regulations”). The 2007 Regulations are made under 

the European Communities Act 1972. The 2007 

Regulations give effect to Council Directive 

2005/36/EC on a general system on the recognition of 

professional qualifications. Section 2 of the Education 

(Wales) Act 2014 provides that the GTCW is to 

continue to exist but is re-named the Education 

Workforce Council (“the Council”). The Council will 

remain the competent authority for the purposes of the 

2007 Regulations. 

The General Teaching Council for Wales 

(Additional Functions) Order 2005 (“the 2005 Order”) 

conferred on the GTCW the function of acting as a 

designated authority. As a designated authority the 

GTCW was to deal with applications from persons 

who qualified in a relevant state (member states of the 

European Union) for recognition of their professional 

qualifications. The 2005 Order also conferred on the 

GTCW the additional function of providing 

information and advice to the public about the 

requirements for recognition in Wales of teaching 

qualifications obtained in a relevant state. This Order 

re-enacts the 2005 Order. 

This Order also revokes the General Teaching 

Council for Wales (Additional Functions) Order 2000. 

That Order conferred additional functions on the 
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GTCW in relation to the maintenance of records in 

respect of persons registered with it. It is anticipated 

that the provision in relation to the maintenance of 

such records by the Council will be contained in the 

Education Workforce Council (Main Functions) 

(Wales) Regulations 2015 (“the 2015 Regulations”).  

The 2015 Regulations are not in force at the date this 

Order is made and it is anticipated the 2015 

Regulations will come into force on 1 April 2015. 

The Welsh Ministers’ Code of Practice on the 

carrying out of Regulatory Impact Assessments was 

considered in relation to this Order. As a result, it was 

not considered necessary to carry out a regulatory 

impact assessment as to the likely costs and benefits of 

complying with this Order. 
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Draft Order laid before the National Assembly for 

Wales under section 47(2) of the Education (Wales) 
Act 2014, for approval by resolution of the National 

Assembly for Wales. 

W E L S H  S T A T U T O R Y  
I N S T R U M E N T S  

2015 No. (W. ) 

EDUCATION, WALES 

The Education Workforce Council 

(Additional Functions and 

Revocation) (Wales) Order 2015 

Made 2015 

Laid before the National Assembly for Wales

 2015 

Coming into force 1 April 2015 

The Welsh Ministers, in exercise of the powers 

conferred on them by sections 5 and 47(1) and (2) of 

the Education (Wales) Act 2014(1), having consulted 

such persons as they consider appropriate make the 

following Order: 

Title, commencement, application and revocation 

1.—(1) The title of this Order is the Education 

Workforce Council (Additional Functions and 

Revocation) (Wales) Order 2015 and it comes into 

force on 1 April 2015. 

(2) This Order applies in relation to Wales. 

(3) The Orders set out in the Schedule are revoked. 

Interpretation 

2. In this Order— 

“the Directive” (“y Gyfarwyddeb”) means Council 

Directive 2005/36/EC(2) on a general system on 

the recognition of professional qualifications; 

                                                                               
(1) 2014 anaw 5. 
(2) OJ No L255, 30.9.2005, p. 22, as amended by Council 

Directive 2006/100/EC of 20th November 2006, OJ No 
L363, 20.12.2006, p. 141. 

Pack Page 25



 4 

“the Regulations” (“y Rheoliadau”) means the 

European Communities (Recognition of 

Professional Qualifications) Regulations 2007(1); 

and 

“relevant state” (“gwladwriaeth berthnasol”) 

means an EEA state or Switzerland. 

Additional Functions 

3.—(1) The Education Workforce Council, having 

been specified as a competent authority in accordance 

with the Regulations, is to have the function of 

considering applications and granting authorisations to 

practice the profession of school teacher in Wales for 

the purpose of the Directive. 

(2) The Council is to give advice and information to 

the public about the requirements for recognition in 

Wales of teaching qualifications obtained in a relevant 

state. 

 

 
Huw Lewis 

Minister for Education and Skills, one of the Welsh 

Ministers 

Date 

                                                                               
(1) S.I. 2007/2781. 
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 SCHEDULE Article 1 

ORDERS REVOKED 

 

 

Orders revoked References Extent of 

revocation 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

Order 2000 

S.I. 2000/1941 

(W. 139) 

Fully 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

(Amendment) 

Order 2001 

S.I. 2001/2497 

(W. 201) 

Fully 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

Order 2005 

S.I. 2005/36 

(W. 3) 

Fully 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

(Amendment) 

Order 2005 

S.I. 2005/68 

(W. 6) 

Fully 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

(Amendment) 

Order 2006 

S.I. 2006/1341 

(W. 132) 

Fully 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

(Amendment) 

Order 2007 

S.I. 2007/2810 

(W. 237) 

Fully 

Pack Page 27



 6 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

(Amendment) 

Order 2009 

S.I. 2009/1351 

(W. 127) 

Fully 

The General 

Teaching 

Council for 

Wales 

(Additional 

Functions) 

(Amendment) 

Order 2012 

S.I. 2012/167 

(W. 26) 

Fully 
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  Explanatory Memorandum to the Education Workforce Council (Additional 
Functions and Revocation) (Wales) Order 2015 

 
This Explanatory Memorandum has been prepared by the Department for Education 
and Skills (DfES) and is laid before the National Assembly for Wales in conjunction 
with the above subordinate legislation and in accordance with Standing Order 27.1.  
 
 
 
Minister’s Declaration  
 
In my view, this Explanatory Memorandum gives a fair and reasonable view of the 
expected impact of the Education Workforce Council (Additional Functions and 
Revocation) (Wales) Order 2015.  
 
 
Huw Lewis 
 
Minister for Education and Skills  
  
14 January 2015  
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1. Description  
 

1.1 This Order re-enacts the General Teaching Council for Wales (Additional 
Functions Order 2005 (“the 2005 Order”) as a consequence of the Education 
(Wales) Act 2014 which provides that the General Teaching Council for Wales (“the 
GTCW”) is to continue to exist but is re-named the Education Workforce Council.  
 
 
2. Matters of special interest to the Constitutional and Legislative Affairs 
Committee  
 
2.1 None.  
 
3. Legislative background  
 
3.1  The statutory powers of the Welsh Ministers to make the Order are found in 
sections 5 and 47(1) and (2) of the Education (Wales) Act 2014. 

3.2 Section 2 of the Education (Wales) Act 2014 provides that the GTCW is to 
continue to exist but is re-named the Education Workforce Council (“the Council”).  
 
3.3 The Order follows the affirmative resolution procedure.  
 
  
4. Purpose & intended effect of the legislation  
 

4.1 The GTCW was specified as a competent authority in the European 
Communities (Recognition of Professional Qualifications) Regulations 2007 (“the 
2007 Regulations”), which regulations are made under the European Communities 
Act 1972. Those Regulations give effect to Council Directive 2005/36/EC on a 
general system for the recognition of professional qualifications. The Council will 
continue to remain the competent authority for the purposes of the 2007 Regulations. 
 
4.2  The 2005 Order conferred on the GTCW the function of acting as a designated 
authority. As a designated authority the GTCW dealt with applications from persons 
who were qualified in a relevant state (member states of the European Community) 
for recognition of their professional qualifications. The 2005 Order also conferred on 
the GTCW the additional function of providing information and advice to the public 
about the requirements for recognition in Wales of teaching qualifications obtained in 
a relevant state. 
 
4.3  The implementation of the Order will merely ensure that this Order reflects the 
establishment of the reconfigured Council.  
 
4.4  The Order also revokes the General Teaching Council for Wales (Additional 
Functions) Order 2000.  That Order conferred additional functions on the GTCW in 
relation to the maintenance of records in respect of persons registered with it.  The 
provision in relation to the maintenance of such records by the Council will now be 
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contained in the Education Workforce Council (Main Functions) (Wales) Regulations 
2015, which will be brought into force on 1 April 2015. 

 
5. Consultation  
 
5.1 No formal consultation exercise has taken place as the proposed amendments 
are technical in nature and are consequential following the re-naming of the General 
Teaching Council for Wales.  
 
5.2 The GTCW has however, been consulted on the amending Order and they 
support the proposed change.  
 
 
6. Regulatory Impact Assessment (RIA)  
 
6.1 A Regulatory Impact Assessment has not been prepared as the Order does not 
impose any additional costs on businesses, employers or third parties. No additional 
requirements will be placed on the Council as a consequence of the Order. 
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Bae Caerdydd 

Cardiff Bay 

CF99 1NA 

Ffôn / Tel: 0300 200 6354 

       E-bost / Email: SeneddIechyd@Cynulliad.Cymru/ 

SeneddHealth@Assembly.Wales  

Trydar / Twitter: @seneddiechyd / @seneddhealth 

Croesewir gohebiaeth yn y Gymraeg a’r Saesneg / We welcome correspondence in both English and Welsh 

 

Y Pwyllgor Iechyd a Gofal Cymdeithasol 

Health and Social Care Committee 

 

Dear David, 

Report on the Health and Social Care Committee’s post-legislative scrutiny of 

the Mental Health (Wales) Measure 2010 

I enclose a copy of the Health and Social Care Committee’s report on its post-

legislative scrutiny of the Mental Health (Wales) Measure 2010, which will be 

laid before the Assembly on 15 January 2015.  Please note that the report 

remains under embargo until 00.01hrs on 15 January 2015. 

In the report, the HSC Committee has made a number of recommendations, 

some of which relate specifically to the field of mental health, and others 

which relate to the making, implementation and evaluation of legislation.  The 

report may therefore be of interest to you and your Committee in the context 

of your inquiry into law-making in the Fourth Assembly. 

In particular, I would like to draw to your attention: 

- Recommendation 7, which relates to approaches to consultation during 

the development, implementation and evaluation of the Welsh 

Government’s legislation; 

- Paragraphs 98 to 111, which relate to the inclusion of children and 

young people within the scope of the Measure during the scrutiny of the 

proposed Measure by the Assembly, and the role of pre-legislative 

scrutiny; and 

 

David Melding AM 

Chair of the Constitutional and Legislative Affairs Committee 

 

 

14 January 2015 
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- Recommendation 10, which relates to the cost benefit analysis of 

legislation.  

Yours sincerely, 

 

 

 

 

David Rees AM 

Chair, Health and Social Care Committee 
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National Assembly for Wales
Health and Social Care Committee
 
Post-legislative scrutiny of the 
Mental Health (Wales) Measure 
2010
 
January 2015
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The National Assembly for Wales is the
democratically elected body that represents
the interests of Wales and its people,
makes laws for Wales and holds the Welsh 
Government to account.

An electronic copy of this report can be found on the National Assembly’s website:
www.assembly.wales

Copies of this report can also be obtained in accessible formats including Braille, large print; audio 
or hard copy from:
Health and Social Care Committee
National Assembly for Wales
Cardiff Bay
CF99 1NA

Tel:  0300 200 6565
Email: SeneddHealth@assembly.wales
Twitter: @SeneddHealth

© National Assembly for Wales Commission Copyright 2015
The text of this document may be reproduced free of charge in any format or medium providing 
that it is reproduced accurately and not used in a misleading or derogatory context. The material 
must be acknowledged as copyright of the National Assembly for Wales Commission and the title 
of the document specified.
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National Assembly for Wales
Health and Social Care Committee
 
Post-legislative scrutiny of the 
Mental Health (Wales) Measure 
2010
 
January 2015
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Health and Social Care Committee

The Committee was established on 22 June 2011 with a remit to examine legislation and hold the Welsh 
Government to account by scrutinising expenditure, administration and policy matters encompassing: 
the physical, mental and public health of the people of Wales, including the social care system.

Current Committee membership:

David Rees (Chair) 
Welsh Labour
Aberavon

Janet Finch-Saunders  
Welsh Conservatives
Aberconwy

Elin Jones
Plaid Cymru
Ceredigion

Gwyn R Price
Welsh Labour
Islwyn

Kirsty Williams
Welsh Liberal Democrats
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Chair’s foreword 

The Mental Health (Wales) Measure 2010 came into force in 2012, and 

it is clear that mental health services in Wales have improved as a 

result. Access to primary mental health assessment is easier, more 

people in receipt of secondary mental health services have care and 

treatment plans, and more people are able to access independent 

mental health advocacy. 

 

However, if the aims of the Measure are to be fully achieved, there is 

more work to do to ensure that there is sufficient capacity within 

mental health services. Demand for mental health services is high, and 

service users and service providers are confused about self-referral for 

reassessment under Part 3 and access to mental health advocacy 

under Part 4. As a Committee, we also have serious concerns about 

the impact of the Measure on mental health services for children and 

young people. 

 

In many ways the Measure provides an example of good practice. 

Many people praised the consultative approach taken by the Welsh 

Government, and the duty to review included in the Measure provides 

a framework for the legislation to be evaluated. However, there are 

also questions to be considered about the impact of the significant 

amendments to the Measure during the scrutiny process, and the way 

in which the value for money of the legislation is to be assessed. 

 

Our report makes 10 recommendations to help share best practice, 

address the key issues raised in our report, and maintain the progress 

made to date in improving mental health services in Wales. 

 

 

 

David Rees AM 

Chair of the Health and Social Care Committee 

January 2015 
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The Committee’s recommendations 

The Committee’s recommendations to the Welsh Government are 

listed below, in the order that they appear in this report. Please refer 

to the relevant pages of the report to see the supporting evidence and 

conclusions. 

 

The Committee recommends: 

 

Recommendation 1. That the Minister for Health and Social Services 

ensures that the action plan for psychological therapies includes 

details about the timescales for the completion of each action and how 

each action will be resourced. The action plan should include details 

about how its effectiveness and value for money will be evaluated. 

  (Page 21) 

Recommendation 2. That the Minister for Health and Social Services 

ensures that following policy or legislative changes, clear guidance is 

provided to health boards and relevant partners about minimum 

requirements for data collection. Such requirements should: 

– be proportionate; 

– ensure timely data collection; 

– enable evaluation of the quality of care and outcomes; 

– enable benchmarking and comparison over time and across 

Wales; 

– ensure that data may be broken down and categorised 

appropriately, for example by service users’ ages.         (Page 22) 

 

Recommendation 3. That the Minister for Health and Social Services 

ensures that the task and finish group considering the form and 

content of care and treatment plans takes account of how to improve 

the quality of such plans. This should include identifying approaches 

which ensure that service users of all ages, and their carers where 

appropriate, feel involved and engaged in the identification and 

achievement of their desired outcomes. The group should also 

consider what staff training might be required and how best practice  
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will be shared across secondary mental health service providers in 

Wales, to ensure that every person receiving secondary mental health 

services in Wales has a high quality care and treatment plan.  (Page 25) 

Recommendation 4. That the Minister for Health and Social Services 

works with health boards and the third sector as a matter of priority to 

improve the information and the way that is provided to patients and 

primary mental health service providers about people's rights to self-

refer for reassessment under Part 3 of the Measure. (Page 28) 

Recommendation 5. That the Minister for Health and Social Services 

requires health boards to ensure that appropriate training and 

information is available to staff in relevant healthcare settings about 

who is eligible for independent mental health advocacy under Part 4 of 

the Measure, and how to support patients to access advocacy services.

  (Page 30) 

Recommendation 6. That the Minister for Health and Social Services 

sets out the timescales within which the task and finish groups 

established to review Parts 1 to 4 of the Measure are expected to 

report.  Once the groups have reported, the Committee expects that 

the Minister will write to the Committee to provide details of the 

recommendations made by the groups and how he intends to respond 

to them.  (Page 35) 

Recommendation 7. That the Welsh Ministers ensure that 

appropriate approaches to consultation are employed throughout the 

development, implementation and evaluation of the Welsh 

Government’s legislation. This should include the use of both 

traditional and innovative consultation methods to facilitate wide 

engagement with all those who might wish to participate. (Page 39) 

Recommendation 8. That the Minister for Health and Social Services 

requires health boards to ensure that sufficient information is available 

in appropriate formats for all mental health service users, including 

children and young people, and harder to reach groups. (Page 39) 

Recommendation 9. That, once the plan for the improvement of 

Child and Adolescent Mental Health Services has been published in 

2015, the Minister for Health and Social Services writes to the 

Committee to provide details of the actions set out in the plan, and 

how they will be delivered (Page 44) 
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Recommendation 10. That the Minister for Health and Social Services 

confirms that a robust cost benefit analysis of the Measure will be 

included in the final review report in 2016, and that he sets out:  

– how this analysis will be undertaken; and 

– the preparatory steps which are being taken to ensure that 

relevant data is being collected.    (Page 48) 
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1. The Committee’s inquiry 

1. The Health and Social Care Committee (“the Committee”) agreed 

in May 2014 to undertake post-legislative scrutiny on the Mental 

Health (Wales) Measure 2010 (“the Measure”).
1

  

2. Relatively little post-legislative scrutiny has been undertaken by 

the Assembly previously. In a 2006 report, the Law Commission 

proposed four key objectives for post-legislative scrutiny: 

– to see whether legislation is working out in practice as intended; 

– to contribute to better legislation; 

– to improve the focus on implementation and delivery of policy 

aims; and 

– to identify and disseminate good practice so that lessons may be 

drawn from the successes and failures revealed by the scrutiny 

work.
2

 

3. The Committee agreed to adopt these objectives as guiding 

principles for its post-legislative work. In addition, the Committee 

introduced a fifth principle, which builds on its programme of financial 

scrutiny based on affordability, prioritisation and value for money: 

– to assess whether the legislation has represented, and will 

continue to represent, value for money. 

4. On the basis of these principles, the Committee decided to assess 

the implementation and operation of the Measure by: 

– assessing the extent to which the stated objectives of the 

Measure are being achieved; 

– identifying whether there are any lessons which can be learned 

or good practice shared from the making and implementation of 

the Measure and the associated subordinate legislation and 

guidance; 

– assessing whether the Measure has represented, and will 

continue to represent, value for money. 

5. To inform its work, the Committee issued a structured call for 

written evidence, targeted at: the Welsh Government; statutory mental 

                                       
1

 An overview of the Measure is provided in chapter 2 of this report. 

2

 Law Commission, Post-Legislative Scrutiny, Law Com No. 302, October 2006 
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health service providers (local authorities, local health boards); 

relevant professional bodies; relevant third sector organisations; 

regulatory/inspection bodies; and those who responded to the 

consultation issued by the Third Assembly’s Legislation Committee 

No.3 when it scrutinised the proposed Measure in 2010. 

6. The consultation ran from 26 June to 12 September 2014, and 22 

written responses were received. A list of written responses can be 

found at Annex B. Following consideration of the key themes raised in 

the written evidence, the Committee held a scrutiny session with the 

Minister for Health and Social Services (“the Minister”). 

7. The Committee is grateful to all those who have contributed to its 

post-legislative scrutiny of the Measure. 
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2. The Mental Health (Wales) Measure 2010 

Legislative background 

8.  Following the making of the backbench Member-proposed 

National Assembly for Wales (Legislative Competence) (Health and 

Health Services and Social Welfare) Order 2010 in February 2010, the 

Welsh Government introduced the proposed Mental Health (Wales) 

Measure in March 2010. The proposed Measure was scrutinised, 

amended and passed by the Assembly, and the Mental Health (Wales) 

Measure 2010 received Royal Approval in December 2010.
3

 

9. The Measure was implemented in stages in 2012 through the 

development and making of secondary legislation. Annex C sets out 

the dates on which each Part of the Measure was commenced, and 

Annex D lists the subordinate legislation made under the Measure. 

Stated aims of the Measure 

10. The Measure aims to secure earlier and easier access to services 

for people with mental health problems to help prevent the 

development of more serious symptoms. It provides for better care 

planning and support for people using secondary mental health 

services, and improved service user involvement in care and treatment, 

including access to independent advocacy for a wider range of service 

users. Although originally intended to apply to adults only, the 

Measure was amended during its passage through the Assembly so 

that most of its provisions also apply to children and young people. 

11. The Measure has five broad policy intentions: 

Part 1: local primary mental health support services 

– to strengthen primary healthcare services for people with mental 

health problems by establishing a duty for health boards and 

local authorities to deliver primary mental health services; 

Part 2: coordination of and care planning for secondary mental health 

service users 

– to create statutory requirements for care and treatment planning 

and care coordination within secondary mental health services; 

                                       
3

 More information about the making of the Legislative Competence Order and the 

Measure is available on the Assembly’s website. 
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Part 3: assessments of former users of secondary mental health 

services 

– to require that secondary mental health services have 

arrangements in place to ensure the provision of timely access 

to assessment for previous service users (applies to adults only); 

Part 4: mental health advocacy 

– to extend the range of patients subject to the formal powers of 

the Mental Health Act 1983 who are entitled to receive support 

from an Independent Mental Health Advocate (“IMHA”); and 

– to enable informal patients (of all ages) receiving assessment or 

treatment for mental disorder in hospital to have access to 

independent mental health advocacy. 

Duty to review 

12. Section 48(1) of the Measure provides that “the Welsh Ministers 

must review the operation of this Measure for the purposes of 

publishing a report or reports”, and details the requirements with 

which Welsh Ministers must comply when reviewing the Measure.
4

 

13. The Welsh Government published an inception report in 2013 

which set out its proposed approach to this duty. The inception report 

indicated that an interim report would be published by 31 March 2014, 

and a final report by January 2016.
5

 

14. The interim report was published on 10 April 2014. It concluded 

that while there was widespread support for the Measure: 

“the pace of change required has presented services in some 

areas with challenges. Whilst the same legislation and guidance 

applies across Wales, local need and the previous configuration 

of services have influenced the implementation of the 

Measure.”
6

  

                                       
4

 Mental Health (Wales) Measure 2010 

5

 Welsh Government, The Duty to Review Inception Report: Post-legislative 

Assessment of the Mental Health (Wales) Measure 2010, 2013 

6

 Welsh Government, The Duty to Review Interim Report: Post-legislative Assessment 

of the Mental Health (Wales) Measure 2010, April 2014 
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3. Achievement of the Measure’s objectives 

Part 1: local primary mental health support services 

15. Part 1 of the Measure provides for the establishment of local 

primary mental health support services, with the aim of improving 

access to mental health support and treatment and securing earlier 

intervention to help prevent the escalation of symptoms. The Welsh 

Government’s interim report highlights compliance by all health 

boards with the requirements in Part 1 in relation to local primary 

mental health support services. However the report said that the 

configuration of these services varies across Wales, as does the 

knowledge and understanding of GPs and practice staff about mental 

health. The report also said that there has been a significant growth in 

the development of self-referral services which promote emotional 

well-being and address common conditions such as anxiety and 

stress.
7

 

Access to primary care services 

16. There was consensus in the written evidence that the 

implementation of Part 1 had realised a significant, previously unmet, 

demand for primary mental health services.
8

 The Committee heard that 

this high demand for services could represent a barrier to early access 

to primary mental health services.
9

 Cwm Taf Health Board stated that 

the position was improving, but acknowledged that the: 

“sheer number of referrals with limited resource [was] making it 

hard to maintain compliance with MHM [Mental Health (Wales) 

Measure 2010] performance targets and maintain good quality 

care and treatment.”
10

 

                                       
7

 Welsh Government, The Duty to Review Interim Report: Post-legislative Assessment 

of the Mental Health (Wales) Measure 2010, April 2014 

8

 National Assembly for Wales, Health and Social Care Committee, Consultation 

responses MHM04 College of Occupational Therapists, MHM08 Cwm Taf University 

Health Board, MHM12 Abertawe Bro Morgannwg University Health Board, MHM17 

Gofal 

9

 Ibid, MHM08 Cwm Taf University Health Board, MHM12 Abertawe Bro Morgannwg 

University Health Board 

10

 Ibid, MHM08 Cwm Taf University Health Board 
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17. Gofal agreed, saying that the high demand for primary mental 

health services meant “that some people are still facing lengthy 

waiting times for support services such as talking therapies”.
11

 

18. The Committee heard that there were no data available to enable 

direct comparison of services and patient outcomes before and after 

the introduction of the Measure.
12

 The evidence suggested waiting lists 

varied, but that in general accessibility for service users to primary 

care assessments and treatment had improved, particularly for people 

with less complex needs.
13

 

Access to psychological therapies 

19. Respondents to the Committee’s consultation said that the 

Measure had resulted in increased numbers of primary mental health 

assessments, which was welcomed, but concern was expressed about 

the capacity of services such as psychological therapies to respond to 

the increased demand.
14

 The Royal College of General Practitioners’ 

Wales Mental Health in Primary Care (“WaMH in PC”) network said that 

it had recently undertaken a survey which showed that approximately 

85 per cent of respondents considered “lack of timely access to 

psychological therapies” to be the most significant barrier to access to 

treatment.
15

 

20. The British Association for Counselling and Psychotherapy 

(“BACP”) told the Committee that counsellors and psychotherapists 

were not eligible under the Measure to undertake primary mental 

health assessments, despite their role in undertaking these 

assessments prior to the Measure’s introduction. It said that this was 

contributing to a decrease in the employability and numbers of 

counsellors, and thereby impacting on the capacity of psychotherapy 

services. It suggested that the Measure might be amended to require 

“appropriate provision of psychological therapies”.
16

  

                                       
11

 National Assembly for Wales, Health and Social Care Committee, Consultation 

response MHM17 Gofal 

12

 Ibid, MHM12 Abertawe Bro Morgannwg University Health Board 

13

 Ibid, MHM05 Merthyr Tydfil County Borough Council, MHM08 Cwm Taf University 

Health Board, MHM14 Flintshire County Council 

14

 Ibid, MHM06 British Association for Counselling and Psychotherapy, MHM07 Royal 

College of General Practitioners’ Wales Mental Health in Primary Care Network, 

MHM11 Mind Cymru 

15

 Ibid, MHM07 Royal College of General Practitioners’ Wales Mental Health in 

Primary Care Network 

16

 Ibid, MHM06 British Association for Counselling and Psychotherapy 
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21. Mind Cymru said that it was particularly concerned about the 

provision of talking therapies through the medium of Welsh, as a lack 

of availability of such services was resulting in “people waiting longer, 

travelling great distances or accessing a service in English to reduce 

delays”.
17

 

Consistency of service 

22. The written evidence suggested that there are concerns about the 

consistency with which Part 1 of the Measure is being implemented 

across Wales, depending on the services offered by particular primary 

mental health support services.
18

 

23. The Committee heard that while Part 1 had improved services for 

adults, the impact on services for children and young people was less 

positive.
19

 Merthyr Tydfil County Borough Council said that while there 

had been improvements in the way in which primary and secondary 

care mental health services worked together to meet adults’ needs, 

referrals and joint working in relation to children’s services were not 

working as well.
20

 Similarly, Cwm Taf Health Board said the skillsets 

among its staff meant that a broader range of services could be 

provided to working age adults than to children or older people with 

cognitive impairments, despite the all-age nature of the service.
21

 

24. The Royal College of Psychiatrists (“RCP”) raised concerns that the 

Measure had created an unnecessary barrier between primary and 

secondary mental health care in prisons, where it believes that multi-

disciplinary teams can be most effective.
22

 

Training 

25. The Committee heard that early in the Measure’s implementation 

there had been some resistance to the changes,
23

 and that there were 

still concerns about the levels of awareness, knowledge and empathy 

                                       
17

 National Assembly for Wales, Health and Social Care Committee, Consultation 

response, MHM11 Mind Cymru 

18

 Ibid, MHM14 Flintshire County Council 

19

 Ibid, MHM05 Merthyr Tydfil County Borough Council, MHM07 Royal College of 

General Practitioners’ Wales Mental Health in Primary Care Network, MHM08 Cwm 

Taf University Health Board 

20

 Ibid, MHM05 Merthyr Tydfil County Borough Council 

21

 Ibid, MHM08 Cwm Taf University Health Board 

22

 Ibid, MHM19 Royal College of Psychiatrists 

23

 Ibid, MHM08 Cwm Taf University Health Board 

Pack Page 50

http://abms/documents/s31163/MHM%2011%20-%20Mind%20Cymru.html?CT=2
http://abms/documents/s31166/MHM%2014%20-%20Flintshire%20County%20Council.html?CT=2
http://abms/documents/s31158/MHM%2005%20-%20Merthyr%20Tydfil%20County%20Borough%20Council.html?CT=2
http://abms/documents/s31159/MHM%2007%20-%20Royal%20College%20of%20General%20Practitioners.html?CT=2
http://abms/documents/s31159/MHM%2007%20-%20Royal%20College%20of%20General%20Practitioners.html?CT=2
http://abms/documents/s31160/MHM%2008%20-%20Cwm%20Taf%20UHB.html?CT=2
http://abms/documents/s31160/MHM%2008%20-%20Cwm%20Taf%20UHB.html?CT=2
http://abms/documents/s31158/MHM%2005%20-%20Merthyr%20Tydfil%20County%20Borough%20Council.html?CT=2
http://abms/documents/s31160/MHM%2008%20-%20Cwm%20Taf%20UHB.html?CT=2
http://abms/documents/s31171/MHM%2019%20-%20Royal%20College%20of%20Psychiatrists.html?CT=2
http://abms/documents/s31160/MHM%2008%20-%20Cwm%20Taf%20UHB.html?CT=2


16 

in relation to mental health among primary care services.
24

 Flintshire 

County Council told the Committee that work undertaken on its behalf 

by Unllais showed that there was variation in the take up of training in 

relation to mental health. Where such training was taken up, access to 

primary mental health services was improving, but the majority of 

service users felt that GPs required more training in relation to “mental 

health areas such as information sharing, diagnosis and personal 

experiences”.
25

 

26. The WaMH in PC network said that it was concerned about the 

empathy and understanding of some healthcare professionals in 

relation to mental health. The network said that without improvements 

neither patients nor services would be able to get the best out of what 

it “considered a good piece of legislation”.
26

 

Evidence from the Minister 

Access to primary care services 

27. The Minister told the Committee that he recognised that there 

was more work to be done to ensure that waiting times and the range 

of available local services were consistent across Wales. However, he 

said that “if you measure what has been achieved against the 

ambitions that the Assembly had for the Measure in […] Part 1, it is a 

success story overall”.
27

 When asked about whether the Measure had 

improved access to primary care services, the Minister said that he 

considered this to be one of the Measure’s “big successes”.
28

 

28. Members asked the Minister whether there was sufficient capacity 

for the provision of primary mental health services through the 

medium of Welsh. The Minister indicated that provision varied between 

different levels of professional intervention, but that work was ongoing 

to explore innovative ways of ensuring that specialist services were 

                                       
24

 National Assembly for Wales, Health and Social Care Committee, Consultation 

responses MHM07 Royal College of General Practitioners’ Wales Mental Health in 

Primary Care Network, MHM14 Flintshire County Council 

25

 Ibid, MHM14 Flintshire County Council 

26

 Ibid, MHM07 Royal College of General Practitioners’ Wales Mental Health in 

Primary Care Network 

27

 National Assembly for Wales, Health and Social Care Committee, RoP [para 115], 

20 November 2014 

28

 Ibid, RoP [para 114], 20 November 2014 
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available to people through the medium of Welsh, including the use of 

video links.
29

 

29. The Minister said that while data collection was working well, it 

was not possible to compare primary mental health patients’ outcomes 

under the Measure with those prior to its implementation, as the 

Measure had set up new local mental health primary care services.
30

 In 

his written evidence, however, he said that data collection systems 

varied significantly across health boards and their partners, although 

they had: 

“recently agreed to find ways of sharing this information in 

order for there to be a clearer understanding of the impact of 

this part of the Measure.”
31

 

30. When asked whether the approach to data collection should have 

been addressed at an earlier stage, and whether this would have 

avoided inconsistencies in data quality, the Minister explained that the 

priority in the early stages of the implementation had been the 

establishment of services rather than collecting data.
32

 He 

acknowledged however that there was a need to collect “greater age-

differentiated data”,
33

 and that there was still work to be done to 

ensure that the right information was being collected in consistent 

ways across Wales.
34

 

31. The Minister said that he had established “stretching, but 

achievable” targets for assessment and interventions under Part 1, 

which were updated as performance improved.
35

 The data provided by 

the Minister shows reduced waiting times for primary mental health 

assessments since April 2013, although this improvement is less 

evident in waiting times for therapeutic interventions, and there is 

variation across Wales.
36

 Members sought reassurance from the 

Minister that people experiencing severe distress would not have a 

lengthy wait for assessment and treatment. Dr Sarah Watkins, the 

                                       
29

 National Assembly for Wales, Health and Social Care Committee, RoP [para 155], 

20 November 2014 

30

 Ibid, RoP [para 118], 20 November 2014 

31

 Ibid, HSC(4)-28-14 Paper 3 Evidence from the Minister for Health and Social 

Services, 20 November 2014 

32

 Ibid, RoP [para 123], 20 November 2014 

33

 Ibid, RoP [para 118], 20 November 2014 

34

 Ibid, RoP [para 123], 20 November 2014 

35

 Ibid, RoP [para 165], 20 November 2014 

36

 Ibid, HSC(4)-28-14 Paper 3 Evidence from the Minister for Health and Social 

Services, 20 November 2014 

Pack Page 52

http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34090/HSC4-28-14%20Paper%203.html?CT=2
http://www.senedd.assembly.wales/documents/s34090/HSC4-28-14%20Paper%203.html?CT=2
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34090/HSC4-28-14%20Paper%203.html?CT=2
http://www.senedd.assembly.wales/documents/s34090/HSC4-28-14%20Paper%203.html?CT=2


18 

Welsh Government’s Head of Mental Health and Vulnerable Groups 

Division and Senior Medical Officer, said that clinically appropriate 

referral targets were also in place, and that these targets take account 

of the urgency of individuals’ needs.
37

 In a letter to the Chair, the 

Minister clarified that the 28 day target applies to referrals of people 

with mild to moderate needs to local primary mental health support 

services, and that GPs may also refer patients to secondary mental 

health services where appropriate. He said that data was not centrally 

collated in relation to referrals by GPs to secondary mental health 

services, but that: 

“A GP’s ability to refer to secondary mental health services was 

not changed by the introduction of the Measure. Interim 

guidance for community mental health teams was introduced in 

July 2010 and remains extant. That guidance makes explicit 

when a community mental health team receives a referral the 

timescales referred to by Dr Watkins apply.”
38

 

32. In his written evidence, he said that he had asked health boards 

and their partners
39

 to prepare action plans by December 2014 to 

address the inconsistencies in waiting times across Wales.
40

 

Access to psychological therapies 

33. The Minister told the Committee that access to psychological 

therapies needed to be improved, and said that he was providing an 

additional £650,000 for psychological therapies in 2014-15.
41

 Dr 

Watkins explained that this money would be allocated between the 

seven health boards and Velindre NHS Trust to: 

– provide psychological interventions for veterans with post-

traumatic stress disorder; 

– improve understanding of the gaps in psychological therapy 

provision across Wales; 
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– develop a plan to address these gaps; and 

– train current staff to support the delivery of evidence-based 

psychological therapies.
42

 

34. When asked about psychological therapies for children and young 

people, the Minister said that in addition to the investment he was 

making in improved psychological therapies, he thought that it was 

important to avoid “the over-medicalisation of the struggles that some 

young people face with growing up”. He explained that more needed 

to be done to ensure that professionals with whom young people 

come into contact, such as education professionals and youth services, 

were equipped to provide appropriate mental health support to 

children and young people.
43

 Dr Watkins agreed that some young 

people were being referred to CAMHS inappropriately. She said CAMHS 

needed to work with and support other services working with young 

people, and that £5million of recurrent funding was being invested in 

school counselling initiatives to improve services.
44

 

35. In his written evidence, the Minister acknowledged that concerns 

had been expressed about who is eligible to undertake primary mental 

health assessments under the Mental Health (Primary Care Referrals 

and Eligibility to Conduct Primary Mental Health Assessments) (Wales) 

Regulations 2012. He explained that a task and finish group had been 

established to look into this issue, and that he expected it to report in 

late November 2014.
45

 

Consistency of service 

36. The Minister told the Committee that before the Measure had 

been introduced the services available to assist people with mental 

health needs were “inconsistent, patchy and certainly did not amount 

to a reliable approach across Wales”. In his view, the Measure had 

improved the consistency of local services, while enabling them to 

meet specific local needs.
46

 

37. He explained that work which had been undertaken in the 

Aneurin Bevan Health Board area showed that local primary care 
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services were reaching “significant numbers of young people”,
47

 and 

that there was “some good practical evidence that the Measure is 

making an impact for younger people”.
48

  

38. The Committee asked about the impact of the Measure on 

particular groups, such as the homeless or prisoners. The Minister said 

that mental health services were working with third sector 

organisations such as Gofal to ensure that people from harder to reach 

groups with mental health needs were able to receive services in ways 

in which they felt comfortable.
49

 He added that the provision of mental 

health services to meet the needs of prisoners was complex, 

particularly as ex-prisoners resident in Wales may not have been 

imprisoned in Wales, and those in Welsh prisons may not remain in 

Wales after their release. He indicated that specific guidance for prison 

health services and prison employees on how to meet the mental 

health needs of prisoners, and the interdependencies with the 

Measure, had been launched earlier in 2014.
50

 

Training 

39. The Minister told the Committee that when the Measure was 

implemented in 2012 a training programme for primary care teams 

had been developed by GPs who specialised in primary mental health. 

The training sought to ensure that everyone in GP practices fully 

understood the requirements of the Measure and how to respond 

appropriately to people with particular mental health needs. He said 

that the training required a significant time investment for GP 

practices, but that between 25 and 33 per cent of practices in Wales 

had now completed it.
51

 

The Committee’s view 

40. The Committee welcomes the progress that has been made in 

implementing Part 1 of the Measure, and the improvements to the 

accessibility of primary mental health services for adults. The 

development of new, open access services, is particularly encouraging. 

It is, however, concerned that the increased demand means that there 

                                       
47

 National Assembly for Wales, Health and Social Care Committee, RoP [para 133], 

20 November 2014 

48

 Ibid, RoP [para 135], 20 November 2014 

49

 Ibid, RoP [para 150], 20 November 2014 

50

 Ibid, RoP [para 174], 20 November 2014 

51

 Ibid, RoP [paras 148-9], 20 November 2014 

Pack Page 55

http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff
http://www.senedd.assembly.wales/documents/s34365/20%20November%202014%20-%20Draft.html?CT=2#craff


21 

may not be sufficient capacity within primary mental health services, 

particularly for psychological therapies. 

41. The Committee is also concerned about the evidence it has heard 

in relation to services for children and young people, particularly that 

young people, and their families, are being referred to Child and 

Adolescent Mental Health Services (“CAMHS”) inappropriately. It is 

worrying that these young people are facing long waits for psychiatric 

services which may ultimately turn out to be inappropriate for their 

needs. Further consideration of the impact of the Measure on children 

and young people is included in Chapter 4. 

42. The Committee welcomes the additional money to be provided to 

support veterans with post-traumatic stress disorder, but notes that 

the funding is for 2014-15 only. 

43. The Committee also welcomes the additional funding in 2014-15 

for the preparation of an action plan for psychological therapies, and 

additional staff training. It is important that the action plan takes 

account of the high levels of demand for primary mental health 

services, including services for children and young people, and any 

further latent demand which can be estimated. The action plan must 

also be properly resourced, with clear timescales for implementation. 

Recommendation 1: The Committee recommends that the Minister 

for Health and Social Services ensures that the action plan for 

psychological therapies includes details about the timescales for 

the completion of each action and how each action will be 

resourced. The action plan should include details about how its 

effectiveness and value for money will be evaluated. 

44. The Committee understands that priority has been given to the 

establishment of services during the first two years of the Measure’s 

implementation. However, it is concerned that inconsistencies in the 

way that health boards and their partners have collected data have led 

to variance in data quality. It is especially concerned by the evidence 

that age-differentiated data is not routinely collected. The Committee 

expects that when new requirements for data collection are placed on 

health boards, whether as a result of legislative or policy changes, 

clear guidance should be given to health boards and relevant partners 

to ensure that data is collected in a consistent format which enables 

comparison across Wales, without impacting on the work required to 

change or establish services. The Committee acknowledges that any 
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data collection requirements will evolve and require refinement over 

time, but sufficient consistency must be maintained so as to allow 

appropriate benchmarking and comparison over time and across 

Wales. 

Recommendation 2: The Committee recommends that the Minister 

for Health and Social Services ensures that following policy or 

legislative changes, clear guidance is provided to health boards 

and relevant partners about minimum requirements for data 

collection. Such requirements should: 

– be proportionate; 

– ensure timely data collection; 

– enable evaluation of the quality of care and outcomes; 

– enable benchmarking and comparison over time and across 

Wales; 

– ensure that data may be broken down and categorised 

appropriately, for example by service users’ ages. 

Part 2: coordination of and care planning for secondary mental 

health service users 

45. Part 2 of the Measure creates statutory requirements around care 

and treatment planning and care coordination within secondary mental 

health services. The eight domains which form care and treatment 

plans are set out in section 18 of the Measure.
52

 The Welsh 

Government’s interim report said that all health boards are complying 

with the requirements relating to care coordination and care and 

treatment planning. Approximately 90 per cent of eligible service 

users have a care and treatment plan, which includes many who did 

not previously have a specific mental health care plan such as older 

people, children and those receiving learning disability services. The 

report said that there was some evidence of variability in care 

planning, and in the quality of care and treatment plans.
53
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Quality of care and treatment plans 

46. The RCP said that it had concerns that Part 2 could be a barrier to 

accessing secondary mental health services, increase bureaucracy and 

contribute to stigmatisation of mental ill-health.
54

 However, the 

Committee heard that there was an increase in the proportion of 

people receiving secondary mental health services who had care and 

treatment plans.
55

 Hafal explained that this meant that people 

receiving secondary mental health services were able to “take a 

comprehensive approach to their recovery from serious mental illness 

by agreeing and having recorded all of their recovery objectives and 

support needs”.
56

 

47. Health boards which responded to the Committee’s consultation 

said that engagement between service users and staff was improving, 

and patients were becoming more involved in their care and treatment 

planning.
57

 There were, however, concerns about duplication within the 

care and treatment planning process, as different assessment tools are 

used in primary and secondary care.
58

 

48. The Committee heard that respondents were concerned that 

individuals, and particularly their carers, were sometimes excluded 

from the development of care and treatment plans,
59

 and that patients 

did not always sufficiently understand their own plans.
60

 In addition, 

Advocacy Support Cymru said that young people in particular did not 

feel that they were sufficiently informed or included in their care and 

treatment planning, and that young people did not think that they 

were provided with the tools that they needed to allow them to 

participate in the planning of their care.
61

 The RCP questioned the 

suitability of care and treatment plans for children and young people, 

saying that “the language on the form is inappropriate”.
62
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49. The Committee heard that there were also concerns about the 

variability in quality of care and treatment plans across Wales, the way 

in which the eight domains set out on the face of the Measure were 

addressed, and the extent to which the plans are sufficiently focused 

on outcomes for patients.
63

 

50. Cwm Taf Health Board said that it was increasing its focus on the 

quality of care and treatment plans, but referred to the administrative 

demands of the system. It told the Committee that these requirements 

meant that the care and treatment plan system was not suitable for all 

patients, and had led to: 

“high numbers of patients being discharged from secondary 

care and while entirely appropriate it has caused anxiety 

among service users, […] coupled with fledgling primary care 

services.”
64

 

Care coordinators 

51. Mind Cymru said that one factor underpinning its concerns about 

the quality of care and treatment planning was a lack of adequate 

training for care coordinators.
65

  

52. The RCP told the Committee that its members said that the 

administrative requirements of care and treatment planning, and 

particularly care coordination, were impacting on the time available for 

patient care. It also said that health professionals were reluctant to 

take on the care coordinator role. This stemmed partly from the time 

and administrative requirements, but also as a result of the holistic 

eight domain approach to care and treatment planning, as medical 

staff may not be best placed to advise on matters such as housing or 

benefits.
66

 

Evidence from the Minister 

53. The Minister told the Committee Part 2 of the Measure meant that 

“a far higher and more consistent proportion of secondary care mental 
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health patients have a care and treatment plan”.
67

 He acknowledged 

however that the inclusion of the eight domains of the care and 

treatment plan on the face of the Measure could limit flexibility.
68

  

54. The Minister recognised that concerns had been raised about the 

suitability of care and treatment plans for children and young people. 

However, he said that the Welsh Government’s Delivery and Support 

Unit had reviewed a number of care and treatment plans, and that: 

“some of the best care and treatment plans that they have seen 

are for young people and that, when the care and treatment 

plans are used flexibly and proportionately, they do a very 

good job for young people as well.”
69

 

55. In his written evidence, the Minister said that a task and finish 

group and working group were currently considering care coordinator 

eligibility, and the form and content of the care and treatment plans, 

and the training of care coordinators.
70

 

The Committee’s view 

56. The Committee recognises and welcomes the progress that has 

been made in implementing Part 2 of the Measure, and the increase in 

the numbers of people in secondary mental health services with care 

and treatment plans. Those plans must, however, be of sufficient 

quality. Mental health service users and their carers, where 

appropriate, must be involved and engaged in the identification of 

their desired outcomes, and the development of their plans. This must 

include ensuring that there are suitable tools and approaches to 

empower children and young people receiving secondary mental 

health services. 

Recommendation 3: The Committee recommends that the Minister 

for Health and Social Services ensures that the task and finish 

group considering the form and content of care and treatment 

plans takes account of how to improve the quality of such plans. 

This should include identifying approaches which ensure that 

service users of all ages, and their carers where appropriate, feel 
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involved and engaged in the identification and achievement of 

their desired outcomes. The group should also consider what staff 

training might be required and how best practice will be shared 

across secondary mental health service providers in Wales, to 

ensure that every person receiving secondary mental health 

services in Wales has a high quality care and treatment plan. 

Part 3: assessments of former users of secondary mental health 

services 

57. Part 3 of the Measure provides for self-referral to secondary 

mental health services for former adult patients to allow those 

experiencing symptoms of deteriorating mental health to receive a 

mental health assessment. The Welsh Government’s interim report 

said that all health boards were complying with the requirements of 

Part 3.
71

 

58. Advocacy Support Cymru told the Committee that while the right 

to self-refer under Part 3 of the Measure made it easier for eligible 

patients to access secondary care assessments if they needed to do so, 

this was only the case for those patients who were aware of their 

eligibility. It said that in its experience, many of its clients were 

discharged without being made aware of their right to self-refer.
72

 

59. The consensus was that there is a lack of information about, and 

understanding of, self-referral under Part 3, which is causing confusion 

for patients, GPs and secondary care services, and leading to a low 

level of self-referrals.
73

 

60. Cwm Taf Health Board said that while some patients formerly in 

receipt of secondary mental health services were referring themselves 

for assessment, there had been no corresponding reduction in 

emergency assessments or admissions.
74
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Evidence from the Minister 

61. The Minister acknowledged that there had been “some confusion 

amongst a few people discharged from secondary services regarding 

their entitlement”.
75

 He indicated that approximately 100 patients per 

month were seeking assessment under Part 3, with around 40 being 

readmitted to secondary care and the remaining 60 receiving help in 

other ways.
76

 He told the Committee that independent research had 

been commissioned to report on the experiences of service users, 

their carers and practitioners in relation to Part 3, including how well 

they had been informed about their entitlement to self-refer.
77

 

62. The Minister said that following the findings of the interim report 

in April 2014, a task and finish group was considering whether the 

exclusion of children and young people from the right under Part 3 of 

the Measure to self-refer for reassessment was consistent with the 

principle of the United Nations Convention on the Rights of the Child 

(“UNCRC”) that children and young people should have the same right 

of access to services as other groups.
78

 

The Committee’s view 

63. The Committee is concerned about the levels of confusion and 

awareness among patients and mental health services about Part 3. 

While some patients are benefitting from the new rights available to 

them, it is important that all eligible patients understand their rights 

and how to exercise them, should they wish to do so. It must be 

recognised that individuals receiving secondary mental health services 

may be under significant stress. Information provided to them must 

take account of this, and be provided at the right time and in the right 

way. Similarly, it is important that both primary and secondary mental 

health practitioners understand the requirements under Part 3, to 

ensure that there are no unnecessary delays or barriers. 

64. The Committee welcomes the commissioning of independent 

research on the experiences of service users, their carers and mental 

health practitioners under Part 3 of the Measure, but believes that 
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steps must be taken at the earliest opportunity to ensure that there is 

greater clarity about the rights of eligible patients to self-refer for 

reassessment. 

65. Greater understanding of the right to self-refer under Part 3 may 

lead to increased demand for secondary mental health services, and 

health boards must ensure that there is sufficient capacity to meet the 

needs of all patients, whether they are referred, or self-refer. 

Recommendation 4: The Committee recommends that the Minister 

for Health and Social Services works with health boards and the 

third sector as a matter of priority to improve the information and 

the way that is provided to patients and primary mental health 

service providers about people’s rights to self-refer for 

reassessment under Part 3 of the Measure. 

66. The Committee accepts that the Measure was passed prior to the 

Rights of Children and Young Persons (Wales) Measure 2011,
79

 which 

places a duty on Welsh Ministers to have due regard for the 

substantive rights and obligations within the UNCRC and its optional 

protocols, and prior to the publication of the Welsh Government’s 

Children’s Rights Scheme in 2012 and its update in 2014,
80

 which sets 

out the arrangements by which the Welsh Government will comply with 

that duty when considering legislative or policy changes. It welcomes, 

therefore, the work outlined by the Minister to identify whether the 

rights available to adults under Part 3 of the Measure should be 

extended to children and young people to in accordance with the 

UNCRC. 

Part 4: mental health advocacy 

67. Part 4 of the Measure extends entitlement to Independent Mental 

Health Advocacy to some new groups of patients of all ages who are 

subject to the formal powers of the Mental Health Act 1983, and to 

informal hospital patients receiving mental health treatment. The 

Welsh Government’s interim report said that all health boards were 

providing the independent mental health advocacy services required 

by Part 4. The report said that nearly twice the number of patients 
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were accessing independent mental health advocacy services than 

were doing so prior to the Measure’s introduction.
81

 

68. The evidence received by the Committee was that the extended 

eligibility for advocacy was welcomed as it had increased clarity about 

eligibility, and improved access and uptake, although uptake of 

advocacy services in general hospital settings was still quite low.
82

  

69. Mind Cymru told the Committee that a survey it had carried out of 

mental health patients showed that levels of awareness of the right to 

advocacy were still low. Among those who responded to the survey 

and had received support from an advocate, the modal average waiting 

time was three days, but a significant number had waited more than a 

week.
83

 

70. Cwm Taf Health Board said that where IMHAs were active, mental 

health literacy among staff improved, which was essential to ensuring 

that patients could benefit from advocacy services and improved 

outcomes.
84

 Advocacy Support Cymru said, however, that across Wales, 

awareness among healthcare staff about patients’ rights for advocacy 

was inadequate, and recommended mandatory training for relevant 

staff to ensure that the right patients could benefit. It did say however 

that the increasing demand for advocacy services could be a barrier to 

timely access to services, as it could require waiting lists to be 

established.
85

 

Evidence from the Minister 

71. The Minister told the Committee that on average 370 people use 

the advocacy service every month, and that “over half the people who 

use the advocacy service today would not have been eligible to use the 

advocacy service before the Measure was introduced”.
86
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The Committee’s view 

72. The Committee welcomes the evidence that the extended 

eligibility for advocacy services is benefitting patients, but believes 

that patients’ access to advocacy services could be improved through 

better staff awareness. 

Recommendation 5: The Committee recommends that the Minister 

for Health and Social Services requires health boards to ensure 

that appropriate training and information is available to staff in 

relevant healthcare settings about who is eligible for independent 

mental health advocacy under Part 4 of the Measure, and how to 

support patients to access advocacy services. 
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4. The making and implementation of the Measure 

Impact of the Measure 

73. The Measure was welcomed by those who responded to the 

Committee’s consultation, who said that it had resulted in 

improvements in mental health services,
87

 including better choice for 

individuals.
88

 One local authority said that the Measure was “providing 

much needed guidance and clarity on the intended direction of travel 

and way forward for Mental Health Service provision in Wales”.
89

 

74. Concerns were expressed however about insufficient “joined up 

strategic planning across health and social care, public and voluntary 

sectors”, which in some areas was resulting in confusion and 

duplication for services and service users.
90

 The Committee heard that 

implementation was still at an early stage, and that a continued focus 

on mental health was required to ensure that the outcomes for people 

in need of mental health services, their carers and their families 

improved.
91

 Gofal said: 

“The challenges facing mental health services are not going to 

be solved within two years of implementation and we reiterate 

the need for a continued focus on the Measure, support for 

health professionals and monitoring of patient outcomes.”
92

 

75. The Committee heard mixed views about the impact of the 

Measure on the profile of mental health. Some respondents thought 

that the Measure had had limited success in this area,
93

 with one local 

authority saying that there was a need for more training and 

awareness-raising work, as: 
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“mental health problems continue to be a taboo subject and are 

often poorly understood both by the general public and in 

many instances by the practitioner.”
94

 

76. Other respondents said that the Measure had raised the profile of 

mental health,
95

 and that access to earlier interventions or preventative 

services within the community was helping to destigmatise mental 

health and encourage people to access services.
96

 

77. Health boards told the Committee that the inclusion of mental 

health performance targets within their Tier 1 priorities had raised the 

profile of mental health services at board and management levels.
97

 

However, Cwm Taf Health Board said that the targets “take no account 

of actual outcomes for individuals”.
98

 There was also concern that while 

the Measure was raising the profile of mental health, services were not 

always in place to provide the support people needed.
99

 

78. In the Regulatory Impact Assessment (“RIA”) for the proposed 

Measure, the Welsh Government said that it was choosing to legislate 

because: 

“Doing nothing is […] likely to perpetuate existing disparities in 

the range and extent of provision within primary care, and 

variability in how these services are accessed and delivered.”
100

 

79. However, those who responded to the Committee’s consultation 

said that there were inconsistencies in the way in which the Measure 

was being implemented across Wales. Particular areas of concern 

included: 

– the reliance of primary care services on the “confidence, 

knowledge and interest of practitioners in mental health”;
101
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– the lack of a system by which outcomes for patients across 

health boards and across Wales are monitored;
102

 

– variation in operational policies and secondary care thresholds 

across local primary mental health teams;
103

 and 

– the impact of the Measure on access to services for particular 

groups of service users, such as deaf children and young 

people,
104

 and homeless people,
105

 as access to mental health 

services is largely dependent on individuals being in contact 

with their GPs.
106

 

80. In addition, a number of unforeseen issues arose during the 

implementation of the Measure, including: 

– “inadequate attention” to the infrastructure and governance 

arrangements required for the implementation of Part 1 of the 

Measure, including facilities in GP practices and access to 

records;
107

 

– the implementation of Part 2 of the Measure before Part 1 

resulting in high numbers of patients who had previously been 

monitored by psychiatrists being discharged from secondary 

mental health services if they did not meet the criteria for care 

and treatment plans. Cwm Taf Health Board said that such 

discharges had taken place before primary care services had 

been sufficiently developed to respond to the increased demand, 

and without sufficient information or advice for patients, which 

had led to confusion and misunderstanding for service providers 

and service users;
108

 and 

– confusion about the impact of the Measure on services for 

people with learning disabilities, which led to delays to the 

implementation of Parts 2 and 3 of the Measure within NHS 

learning disability services.
109
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Evidence from the Minister 

81. The Minister acknowledged that there was “always a tension 

between the ambitions that we all have to make services better quickly 

and the capacity of the service to absorb change”, and explained that 

there was a need for an achievable timetable to be established which: 

“allows you to continue to take with you that quite wide-

ranging coalition, from consultant psychiatrists at one end of 

the spectrum to small, local, third sector organisations at 

grass-roots level, and to keep that coalition together through 

the implementation phase as well as the formation phase.”
110

 

82. He referred to the duty to review the Measure, and said that 

following the publication of the interim report in April 2014, four task 

and finish groups had been established to address the issues which 

the interim report had identified in relation to each part of the 

Measure, including issues raised by practitioners and service user 

groups.
111

 

The Committee’s view 

83. The Committee notes that the Measure has been broadly 

welcomed by stakeholders, and that some progress is being made in 

raising the profile of mental health. However, it believes that if the 

Measure is to be implemented to its fullest potential across Wales, it is 

important that the focus on mental health outcomes and the provision 

of the right services is maintained and further developed. 

84. The Committee acknowledges that in the implementation of any 

piece of legislation, unforeseen issues will arise, and it accepts that 

the implementation of the Measure is a work in progress. It welcomes 

the establishment of task and finish groups in relation to Parts 1 to 4 

of the Measure, to enable lessons to be learned, and progress to be 

made before the Welsh Government lays its final report required by the 

duty to review the Measure in January 2016. 
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Recommendation 6: The Committee recommends that the Minister 

for Health and Social Services sets out the timescales within which 

the task and finish groups established to review Parts 1 to 4 of the 

Measure are expected to report. Once the groups have reported, 

the Committee expects that the Minister will write to the 

Committee to provide details of the recommendations made by the 

groups and how he intends to respond to them. 

Consultation and communication 

85. The majority of stakeholders were positive about the consultation 

process during the development and implementation of the Measure 

and the associated subordinate legislation.
112

 In particular, the range of 

formal and informal opportunities for services and service users to 

feed into the process was praised.
113

 The Welsh NHS Confederation 

said that: 

“consultation arrangements were effective. They were 

comprehensive spanning the age spectrum and the needs of 

specialist interest groups. The consultation was not simply a 

paper exercise but consisted of facilitated events across Wales 

including the opportunity to contribute through the medium of 

Welsh.”
114

 

86. Flintshire County Council said that it had found it useful to be 

involved in the consultations, but thought that more use could be 

made of innovative consultation methods, such as webinars or online 

discussion groups, to ensure that frontline staff were able to 

participate and receive information accessibly.
115

 

87. However, the evidence in relation to the outcomes of the 

consultation process was more mixed. Some respondents said that not 

all of the feedback which had been provided during the consultations 

on the Measure and the accompanying guidance had been taken into 

account, which was creating some challenges for delivery.
116

 The 
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Committee also heard views that the consultations had not sufficiently 

addressed the potential negative consequences of the Measure,
117

 or 

the “parity of esteem and funding for mental health services cf. 

physical health services”.
118

 The Royal College of Nursing (“RCN”) said 

that its members had felt that “the consultation process was in name 

only”.
119

 

88. The Committee also heard about the importance of ensuring that 

engagement with stakeholders and service users continued throughout 

the implementation and review of the Measure.
120

 Advocacy Support 

Cymru praised the process of dialogue which had taken place during 

the development of the Measure, but said that it was concerned about 

the lack of involvement of IMHA providers and commissioners in the 

evaluation of the effectiveness of Part 4.
121

 

89. Abertawe Bro Morgannwg University (“ABMU”) Health Board said 

that it found the ongoing national meetings to share good practice and 

learn lessons to be of benefit to ensuring the continuing delivering of 

quality services.
122

 This was echoed by the Welsh NHS Confederation, 

which said that in the development of Welsh legislation, consideration 

should be given to the establishment of implementation groups to 

assist in the implementation process and the subsequent reviews of 

legislation.
123

 

90. The Committee heard mixed evidence in relation to the 

information and support provided to service providers and service 

users during the implementation of the Measure. The Welsh NHS 

Confederation told the Committee that considerable efforts had been 

made by health services and the third sector to ensure that service 

users, their carers, and service providers had “comprehensive and 

accessible information”.
124

 Mental Health Matters Wales, which provides 

advocacy services under Part 4, agreed that the support and guidance 
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provided had been effective, and that the timescales had been 

sufficient to respond to the changes required.
125

 

91. However, the Committee also heard concerns about how the 

Measure and its impact on mental health service provision had been 

communicated, and about the levels of awareness, understanding and 

confusion among service providers
126

 and service users.
127

 The RCP said 

that some of this confusion resulted from “interpretation of 

ambiguous guidance by individual managers”.
128

 Gofal agreed that 

health professionals would have benefitted from more support during 

the implementation of the Measure, and said that guidance and 

support were required to ensure that “the spirit of the law is 

successfully enacted”.
129

 

92. Mind Cymru was concerned about the information provided to 

people with mental health needs and their carers, saying that there 

was a “lack of communication and accessible information at all 

levels”.
130

 Local authorities agreed, saying that in particular there was a 

lack of information for children,
131

 younger people and service users 

from harder to reach groups.
132

 Cwm Taf Health Board told the 

Committee that: 

“it is highly likely that the lack of understanding among service 

users and patients will also impact on the quality of the 

evidence produced by the review.”
133

 

Evidence from the Minister 

93. The Minister said in his written evidence that there were clear 

examples of the ways in which “the final shape of the Measure was 

influenced […] by input from stakeholders”.
134

 He subsequently told the 

Committee that in his view lessons could be learned from the strong 
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engagement with the mental health and third sectors in the 

development and formulation of the Measure.
135

 

94. The Minister told the Committee that a wide range of guidance, 

support and information was provided to service providers and service 

users through a range of formats. He explained that to take account of 

the significant service remodelling required by Part 1, additional 

funding had been provided to each health board for the employment 

of a Part 1 lead, supported by an all-Wales national lead.
136

 

The Committee’s view 

95. The Committee notes that the majority of respondents found the 

consultation arrangements for development and implementation of the 

Measure and the associated subordinate legislation to be effective and 

inclusive. The Committee believes that effective consultation processes 

must be complemented by asking the right questions, and making 

good use of the information which is gathered. The evidence suggests 

that greater focus may be needed on the potential practical 

implications of implementation, to avoid unintended consequences. 

The limitations of traditional consultation mechanisms, such as public 

meetings or written responses, should also be recognised. While such 

models should continue to be employed where they will be effective, 

the Committee believes that appropriate use should also be made of 

social media and innovative engagement and outreach methods to 

ensure that the widest possible range of stakeholders and service 

users have the opportunity to participate if they wish to do so. 

96. The Committee notes the benefits to health boards of the 

ongoing national group, and the concerns raised about the lack of 

engagement of IMHA providers in the evaluation of Part 4. The making 

of legislation is only the first step – it must also be implemented and 

evaluated. Consideration therefore needs to be given to how to ensure 

that those who have been consulted on the development and initial 

implementation of legislation have appropriate opportunities to be 

engaged in ongoing implementation and evaluation.  
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Recommendation 7: The Committee recommends that the Welsh 

Ministers ensure that appropriate approaches to consultation are 

employed throughout the development, implementation and 

evaluation of the Welsh Government’s legislation. This should 

include the use of both traditional and innovative consultation 

methods to facilitate wide engagement with all those who might 

wish to participate. 

97. The Committee recognises that the information, support and 

guidance provided to service users and providers is considered to be 

inadequate by some respondents to the consultation. In particular, it is 

concerned that the information suitable for children, younger people 

and harder to reach groups is considered insufficient. 

Recommendation 8: The Committee recommends that the Minister 

for Health and Social Services requires health boards to ensure 

that sufficient information is available in appropriate formats for 

all mental health service users, including children and young 

people, and harder to reach groups. 

Inclusion of children and young people within the scope of the 

Measure 

98. As it was initially proposed, the Measure would only have applied 

to people over the age of 18. However, on the basis of evidence 

received by Legislation Committee No.3 during its Stage 1 scrutiny of 

the proposed Measure, amendments were made to extend many of the 

provisions of the Measure (excluding self-referral under Part 3) to 

children and young people. 

99. The Committee heard that, in principle, the extension of the 

scope to include children and young people was welcomed.
137

 

However, many stakeholders expressed concern about the impact of 

the Measure on children and young people in practice. The Neath Port 

Talbot Council for Voluntary Service said that: 

“in practice inclusion of services for children and young people 

has proved challenging for many providers used to working 
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within age-specific services, in particular the embedding of 

CAMHS services within the provisions of the new Measure.”
138

 

100. In its written evidence, the RCP said that assumptions had been 

made about the transferability of processes suitable for some service 

user groups to other service user groups, and that “inadequate 

attention [had been] paid to the diversity of mental health services that 

are provided”.
139

 The RCN echoed this, saying that practitioners in 

primary mental health services were now expected to have “very wide” 

skill sets, which was taking time to develop.
140

  

101. Cwm Taf Health Board described the extension of the scope of 

the Measure to include children and young people as “ill thought out”, 

and said that it had caused disruption to CAMHS services.
141

 ABMU 

Health Board agreed that there had been practical difficulties in 

implementing an all-age service under the Measure, which it said had 

been exacerbated by the single format for care and treatment plans 

and the prescriptive guidance issued for local primary mental health 

support services.
142

 

Evidence from the Minister 

102. The Minister acknowledged that the decision to amend the 

proposed Measure to include children and young people within its 

scope had resulted in “a series of issues […] that were not part of the 

original thinking”.
143

 However, he said: 

“I do not myself believe that the inclusion of children within the 

Measure has been detrimental either to them, or that it has, by 

itself, been the cause of large unexpected costs to those 

services implementing it.”
144

  

103. When asked whether the Measure had helped to ensure that 

children and young people receive appropriate primary mental health 
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services rather than being inappropriately referred to CAMHS, the 

Minister acknowledged that: 

“it would be very difficult to argue, I think, that the Measure 

has succeeded in making sure that the right people get to that 

service.”
145

 

104. He explained that the provision of the new local primary mental 

health services had unlocked a latent demand for mental health 

services for children and young people, and said that there had been a 

103 per cent rise in the number of referrals to CAMHS in the four years 

since the Measure was passed.
146

 He acknowledged that to address the 

issue of inappropriate referrals, suitable signposting and referrals to 

appropriate services or interventions needed to be in place.
147

 

105. The Minister said that the Measure “was intended to supplement, 

and not supplant, services that were already there” for children and 

young people, and told the Committee that in his view there was 

“some good practical evidence that the Measure is making an 

impact”.
148

 The Minister acknowledged that there was a need for action 

to be taken in relation to CAMHS following a report produced by 

Healthcare Inspectorate Wales and the Wales Audit Office earlier in 

2014. He said that he was developing a specific action plan for 

CAMHS, which included a review by Professor Dame Sue Bailey, a 

former president of the RCP, of the CAMHS service.
149

 

106. Members asked whether the significant change to the scope of 

the Measure in response to issues raised during Stage 1 of the 

legislative process suggested that more pre-legislative scrutiny of 

legislative proposals would be helpful, and provide more time for such 

considerations before a Bill is introduced. The Minister said that 

mental health had been the subject of a Legislative Competence Order 

(“LCO”) prior to the proposal of the Measure, and that “you could 

argue, that, in effect, there was a pre-legislative phase to this 

Measure”.
150
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The Committee’s view 

107. The evidence received by the Committee indicates that the 

changes introduced by the Measure were designed around adult 

services, and may not be appropriate for meeting the needs of children 

and young people with mental health difficulties. Concerns have been 

raised in a number of areas, including the appropriateness of referrals 

within primary mental health services, whether local primary mental 

health support services have the appropriate skill sets to deliver 

services to children and young people, and the way in which children 

and young people are involved in care and treatment planning. 

108. It is arguable that the impact of the Measure on children and 

young people might have been different had they been included within 

the scope of the Measure from an earlier stage. The Committee 

acknowledges that the Measure was scrutinised under the Third 

Assembly’s legislative procedures, and that mental health policy was 

subject to the making of a LCO prior to the introduction of the 

Measure. The extent to which the LCO process provided opportunities 

for pre-legislative scrutiny of proposed Measures is debatable, and 

perhaps a question for academic consideration since the 

commencement of Part 4 of the Government of Wales Act 2006.  

109. The Assembly is a maturing legislature with increasing legislative 

powers, and it is important that, where appropriate, Assembly 

Committees are able to undertake pre-legislative scrutiny of emerging 

legislative proposals. The Constitutional and Legislative Affairs 

Committee is currently undertaking an inquiry on making laws in the 

Fourth Assembly, which includes consideration of the use made of pre-

legislative scrutiny in Welsh legislation, and the extent to which 

legislation which is significantly amended after Stage 1 is then subject 

to sufficient scrutiny.
151

 The HSC Committee therefore does not intend 

to make a recommendation in relation to pre-legislative scrutiny at this 

stage. 

110. On the basis of the evidence it has received in relation to the 

Measure, the HSC Committee shares the concerns expressed by the 

Children, Young People and Education Committee (“the CYPE 

Committee”) about mental health services for children and young 
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people in its report on its recent inquiry into CAMHS.
152

 The HSC 

Committee welcomes the Minister’s announcement of an external 

review led by Professor Dame Sue Bailey to address these issues, and 

notes that, in a letter to the CYPE Committee, the Minister has outlined 

the timescales for this work, including a national conference and 

workshop session in March, and the agreement of a plan “with clear 

deliverables and dates for delivery by late 2015”.
153

 

111. The HSC Committee also notes that the CYPE Committee intends 

to undertake further work to monitor the progress and outcomes of 

the review as well as work in relation to prescribing trends for young 

people with mental health problems and primary care provision. 

Recommendation 9: The Committee recommends that, once the 

plan for the improvement of Child and Adolescent Mental Health 

Services has been published in 2015, the Minister for Health and 

Social Services writes to the Committee to provide details of the 

actions set out in the plan, and how they will be delivered.   
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5. Financial implications of the Measure 

Resourcing the Measure 

112. Written evidence received by the Committee suggested that the 

initial RIA had underestimated the level of unmet demand for primary 

mental health services and overestimated the reduction in demand for 

secondary mental health services. The Committee heard that this 

resulted in underestimation of the costs of the Measure.
154

 In contrast, 

the Minister said in his written evidence that “the current demand for 

services is broadly in line with that expected”.
155

 

113. However, respondents to the consultation said that the inclusion 

of children and young people within the scope of the Measure during 

its progress through the Assembly had contributed to the 

underestimation of demand for services and of the resources required 

for the implementation of the Measure.
156

 

114. The Committee heard mixed evidence about whether the 

implementation of the Measure had been adequately resourced. Some 

witnesses suggested that the Welsh Government’s policy of ring-

fencing mental health budgets, and its allocation of resources to the 

implementation of the Measure, had been effective, and were ensuring 

that the Measure was meeting demand and making a difference to 

mental health services and service users.
157

 Nevertheless, the Welsh 

Government’s review of the ring-fence policy was generally 

welcomed.
158

 

115. The Committee also heard from some witnesses that the level of 

funding for mental health services prior to the introduction of the 

Measure had been too low, which had contributed to under-resourcing 

                                       
154

 National Assembly for Wales, Health and Social Care Committee, Consultation 

responses, MHM04 College of Occupational Therapists, MHM12 Abertawe Bro 

Morgannwg University Health Board 

155

 National Assembly for Wales, Health and Social Care Committee, HSC(4)-28-14 

Paper 3 Evidence from the Minister for Health and Social Services, 20 November 

2014 

156

 National Assembly for Wales, Health and Social Care Committee, Consultation 

responses, MHM07 Royal College of General Practitioners’ Wales Mental Health in 

Primary Care Network, MHM08 Cwm Taf University Health Board 

157

 Ibid, MHM14 Flintshire County Council, MHM20 Welsh NHS Confederation 

158

 Ibid, MHM06 British Association for Counselling and Psychotherapy, MHM11 Mind 

Cymru, MHM17 Gofal, MHM19 Royal College of Psychiatrists 

Pack Page 79

http://abms/documents/s31157/MHM%2004%20-%20College%20of%20Occupational%20Therapists.html?CT=2
http://abms/documents/s31164/MHM%2012%20-%20Abertawe%20Bro%20Morgannwg%20University%20Health%20Board.html?CT=2
http://abms/documents/s31164/MHM%2012%20-%20Abertawe%20Bro%20Morgannwg%20University%20Health%20Board.html?CT=2
http://www.senedd.assembly.wales/documents/s34090/HSC4-28-14%20Paper%203.html?CT=2
http://www.senedd.assembly.wales/documents/s34090/HSC4-28-14%20Paper%203.html?CT=2
http://abms/documents/s31159/MHM%2007%20-%20Royal%20College%20of%20General%20Practitioners.html?CT=2
http://abms/documents/s31159/MHM%2007%20-%20Royal%20College%20of%20General%20Practitioners.html?CT=2
http://abms/documents/s31160/MHM%2008%20-%20Cwm%20Taf%20UHB.html?CT=2
http://abms/documents/s31166/MHM%2014%20-%20Flintshire%20County%20Council.html?CT=2
http://abms/documents/s31172/MHM%2020%20-%20Welsh%20NHS%20Confederation.html?CT=2
http://abms/documents/s31176/MHM%2006%20-%20British%20Association%20for%20Counselling%20Psychotherapy.html?CT=2
http://abms/documents/s31163/MHM%2011%20-%20Mind%20Cymru.html?CT=2
http://abms/documents/s31163/MHM%2011%20-%20Mind%20Cymru.html?CT=2
http://abms/documents/s31169/MHM%2017%20-%20Gofal.html?CT=2
http://abms/documents/s31171/MHM%2019%20-%20Royal%20College%20of%20Psychiatrists.html?CT=2


45 

the Measure’s implementation.
159

 Mind Cymru raised concerns about 

the way in which resources had been allocated, saying that “in part due 

to poor communication and a lack of joined up planning resources are 

not directed to maximise benefit”.
160

 The RCN agreed that the 

resources and timescales allotted for the implementation of the 

Measure had been insufficient, and had resulted in demand increasing 

before the relevant services were in place.
161

 These concerns were 

shared by the College of Occupational Therapists, which said that 

while local primary mental health support services were achieving 

positive results, “these services have been woefully understaffed and 

[…] the ideals of the Measure will only be met with a substantial 

increase in primary care resources”.
162

 

116. ABMU Health Board said that the funding for an implementation 

lead for Part 1 of the Measure had been welcome, and suggested that 

the pace of implementation of Parts 2 and 3 of the Measure could have 

been improved had similar leads been funded.
163

  

117. Respondents to the Committee’s consultation acknowledged the 

importance of prudent approaches to health and social care and the 

links between mental and physical health,
164

 but said that there was 

more to be done to ensure that there was parity between the way in 

which mental and physical healthcare needs were met.
165

 

118. Evidence received by the Committee suggested that there are 

concerns about the sustainability of the Measure in the current 

economic context. Particular concerns included the impacts of the 

decrease in Welsh Government funding to local government,
166

 welfare 

reform, and the economic downturn on individuals’ mental health and 

well-being, and therefore on the demand for and sustainability of 

mental health services.
167
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Value for money 

119. Respondents to the Committee’s consultation thought that if the 

Measure were fully implemented, it should deliver value for money.
168

 

Gofal explained that the costs of mental health problems in Wales 

were estimated to be £7.2billion per year. It said that in its view 

investment in services which enabled early intervention and recovery 

could provide value for money if there was sufficient investment and 

suitable support for health boards to “follow the spirit (as well as the 

letter) of the law”.
169

 

120. Hafal agreed that if fully implemented the Measure would 

represent value for money, but said that at present resources were not 

targeted sufficiently to: 

“ensure that people receive support and treatment at the 

earliest possible point following diagnosis of a serious mental 

illness, and that through good use of Care and Treatment Plans 

people move decisively from dependence on high-cost services 

through to lower-cost support and on to economic activity.”
170

  

121. The Welsh NHS Confederation agreed that the Measure appeared 

to represent value for money, and said that the previous pace of 

change and development of mental health services had been slow, 

suggesting that the Measure had been an appropriate use of 

resources, but went on to say that: 

“it could be argued that the Measure has sought to implement 

good practice. Therefore investment of time and money in 

services without additional legal duties would have represented 

better use of resource.”
171

 

122. The RCN told the Committee that while it was possible to identify 

local costs, no “meaningful benefits assessment” had been undertaken 

on which the value for money of the Measure could be assessed.
172
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 National Assembly for Wales, Health and Social Care Committee, Consultation 

responses, MHM08 Cwm Taf University Health Board, MHM15 Mental Health Matters 
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Evidence from the Minister 

Resourcing the Measure 

123. The Minister said that the cost estimates set out in the RIA had 

been based on the initial proposals that the Measure would apply to 

adults only. He also explained that the Welsh Government at the time 

had been clear that “the precise resource implications of the Measure 

were difficult to be sure about”. Part of the reason for this was the 

latent demand for primary mental health services which had been 

unlocked by the Measure.
173

 The Minister told the Committee that he 

did not believe that the inclusion of children and young people within 

the scope of the Measure by amendment during the scrutiny process 

had “by itself, been the cause of large unexpected costs to those 

services implementing it”.
174

 

Value for money 

124. The Minister’s paper reflected on the impact of mental health on 

the Welsh economy. He cited work undertaken by the Mental Health 

Foundation which had found that the cost to Wales in 2010 was 

£7.2billion, and said: 

“Investing in services that provide timely assessment and 

intervention much earlier must be a sensible and prudent way 

to ensure we do all we can to reduce the impact of mental 

health problems.”
175

 

The Committee’s view 

Resourcing the Measure 

125. The Committee notes that there is concern about whether the 

original estimates made about the level of demand for primary mental 

services, the corresponding anticipated reduction in demand for 

secondary mental health services, and the financial implications of the 

Measure were accurate. The Committee accepts that forecasting the 

costs of legislation is difficult, and that introducing new services can 

unlock latent demand for such services, but expects that the Welsh 

                                       
173

 National Assembly for Wales, Health and Social Care Committee, RoP [paras 177-

8], 20 November 2014 

174

 Ibid RoP [para 178], 20 November 2014 

175

 Ibid, HSC(4)-28-14 Paper 3 Evidence from the Minister for Health and Social 

Services, 20 November 2014 
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Government will continue to refine and improve the ways in which it 

estimates the demand and financial implications of legislation. 

126. If the Measure is to be implemented fully, and be sustainable in 

the medium and longer term, it must be resourced adequately. The 

Committee is mindful, particularly in the current economic context, 

that spending must be prioritised appropriately. However, in allocating 

money to and within health services, the Welsh Government and health 

boards must ensure that sufficient priority is given to meeting mental 

health needs. If, as we would hope, the Measure will help to reduce the 

impact of mental ill-health, full and effective implementation should 

generate economies in the long term. 

Value for money 

127. The Committee strongly believes that it is important to have 

services in place to support people with their mental health needs. 

However, to identify whether the Measure represents value for money, 

there needs to be clarity not only about the inputs (the costs of the 

Measure and its implementation), but also about the outputs and, 

more importantly, the outcomes for people’s mental health at 

individual and population levels, and the impact of mental health 

problems on the Welsh economy. 

128. While some of the respondents to the Committee’s consultation 

said that they believed that the Measure could provide value for money 

if it was effectively implemented, there was limited firm evidence to 

support these views. The Welsh Government’s inception report 

included value for money as one of the criteria by which its final 

report, due in 2016, will assess the implementation and operation of 

the Measure. However, the interim report did not include an interim 

assessment of value for money, nor an indication of how this work will 

be undertaken. 

Recommendation 10: The Committee recommends that the 

Minister for Health and Social Services confirms that a robust cost 

benefit analysis of the Measure will be included in the final review 

report in 2016, and that he sets out: 

– how this analysis will be undertaken; and 

– the preparatory steps which are being taken to ensure that 

relevant data is being collected. 
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Annex A – witnesses 

The following witnesses provided oral evidence to the Committee on 

the date noted below. A transcript of the oral evidence session can be 

viewed in full on the Committee’s website. 

 

20 November 2014  

Mark Drakeford AM Minister for Health and Social Services 

Dr Sarah Watkins Welsh Government 

Andrea Gray Welsh Government 
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Annex B – list of written evidence 

The following people and organisations provided written evidence to 

the Committee. All consultation responses can be viewed in full on the 

Committee’s website. 

 

Organisation Reference 

National Institute for Health Research Health Services 

and Delivery Research Programme-funded Cross-national 

comparative study of recovery-focused mental health 

care planning and coordination 

MHM01 

North Wales Community Health Council MHM02 

National Deaf Children’s Society MHM03 

College of Occupational Therapists MHM04 

Merthyr Tydfil County Borough Council MHM05 

British Association for Counselling and Psychotherapy MHM06 

Royal College of General Practitioners MHM07 

Cwm Taf University Health Board MHM08 

Hafal MHM09 

Royal Pharmaceutical Society MHM10 

Mind Cymru MHM11 

Abertawe Bro Morgannwg University Health Board MHM12 

Advocacy Support Cymru MHM13 

Flintshire County Council MHM14 

Mental Health Matters Wales MHM15 

Hywel Dda University Health Board MHM16 

Gofal MHM17 

Royal College of Nursing MHM18 

Royal College of Psychiatrists MHM19 

Welsh NHS Confederation MHM20 

Gwent Mental Health and Learning Disability Partnership MHM21 

Neath Port Talbot Council for Voluntary Services MHM22 
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Annex C – commencement 

The table below indicates the dates on which the Parts of Mental 

Health (Wales) Measure 2010 were commenced. 

 

Part Commencement date 

Part 1 October 2012 

  
Part 2 June 2012 

  
Part 3 June 2012 

  
Part 4 (expansion of advocacy to short-term 

sections under the Mental Health Act 1983) 

January 2012 

  
Part 4 (expansion of advocacy to informal 

patients not subject to the Mental Health Act 

1983) 

April 2012 
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Annex D – subordinate legislation 

The table below sets out the subordinate legislation made under the 

Mental Health (Wales) Measure 2010. More information is available on 

www.legislation.gov.uk. 

 

Subordinate legislation Purpose 

Mental Health (Independent 

Mental Health Advocates) 

(Wales) Regulations 2011 

 

Made: 28 October 2011 

Came into force: 3 January 

2012 

 

To make provision under Part 3 as to the 

arrangements for the appointment of 

Independent Mental Health Advocates. 

Made under the Mental Health Act 1983 

as amended by the Measure. 

  
Mental Health (Assessment 

of Former Users of 

Secondary Mental Health 

Services (Wales) Regulations 

2011 

 

Made: 18 October 2011 

Came into force: 6 June 2012 

 

To make provision under Part 2 about 

mental health assessments for former 

users of mental health services, and 

enable former users of secondary mental 

health services to ‘self-refer’ themselves 

back to mental health services if they 

consider that their mental health is 

deteriorating. Applicable to adults only. 

  
Mental Health (Care 

Coordination and Care and 

Treatment Planning) (Wales) 

Regulations 2011 

 

Made: 6 December 2011 

Came into force: 6 June 2012 

To make provision under Part 2 about 

care coordination and care and treatment 

planning for patients using secondary 

mental health services. 

  
Mental Health (Regional 

Provision) (Wales) 

Regulations 2012 

 

Made: 8 May 2012 

Came into force: 6 June 2012 

To make provision under Part 1 for the 

local primary mental health treatment 

and local primary mental health support 

services which may be provided on a 

regional basis, and to provide that ‘self-

referral’ for former service users under 

Part 2 is to apply on a regional basis. 
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Subordinate legislation Purpose 

Mental Health (Secondary 

Mental Health Services) 

(Wales) Order 2012 

 

Made: 29 May 2012 

Came into force: 6 June 2012 

 

To provide under Part 1 that local 

primary mental health support services 

made available in a particular local 

authority area under a scheme are not to 

be regarded as secondary mental health 

services in that local authority area. 

  
Mental Health (Primary Care 

Referrals and Eligibility to 

Conduct Primary Mental 

Health Assessments) (Wales) 

Regulations 2012 

 

Made: 15 May 2012 

Came into force: 1 October 

2012 

To provide under Part 1 that GPs may 

refer patients to a local mental health 

partner for the area where the patient is 

usually resident for a primary mental 

health assessment, and to make 

provision under Part 1 about the 

eligibility requirements for persons who 

may carry out primary mental health 

assessments. 
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legal professional privilege.  Do not forward this document (or any attachment) to any person outside the National 

Assembly for Wales Commission without the written permission of a member of the Commission‟s Legal Services 
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PWYSIG: Mae'n bosibl bod y ddogfen hon ac unrhyw beth sydd wedi'i amgáu gyda hi yn cynnwys cyngor cyfreithiol 

sydd wedi'i roi yn gyfrinachol i Gomisiwn Cynulliad Cenedlaethol Cymru neu unrhyw sefydliad arall sy‟n rhan o 

Gynulliad Cenedlaethol Cymru. Os felly, mae‟r cyngor yn destun braint broffesiynol gyfreithiol. Peidiwch ag anfon y 

ddogfen hon (neu unrhyw atodiad iddi) at unrhyw berson y tu allan i Gomisiwn Cynulliad Cenedlaethol Cymru heb 

ganiatâd ysgrifenedig gan aelod o Adran Gwasanaethau Cyfreithiol y Comisiwn. Os ydych wedi cael y ddogfen hon 

drwy gamgymeriad, rhowch wybod i'r awdur ar unwaith drwy ei ffonio. 

 

Constitutional and Legislative Affairs Committee 

Localism Act 

Legal Advice Note 

1. At its meeting on the 19th January 2015, the Committee considered the 

Accounts and Audit (Wales) Regulations 2014.  The Government response 

referred to the Localism Act 2011, and the provisions in it relating to the 

salaries of local authority employees.   

2. A question arose as to the extent to which the Localism Act applies to 

Wales.  Most of the Act applies to England only, though some provisions do 

apply to England and Wales, and some to the UK as a whole.  The position in 

summarised in the Explanatory Notes to the Act as follows – 

“Territorial application: Wales 

7. Some of the provisions in the Act apply in England only, some provisions also 

apply in Wales, and some apply in Wales only. Application to England and Wales 

is set out in Annex A and explained at the appropriate point in the commentary 

below. 

8. The legislative competence of the National Assembly for Wales increased 

significantly during this Act‟s passage through Parliament, as a result of the 

Assembly Act provisions in Part 4 of the Government of Wales Act 2006 coming 

into force on 5 May 2011. Prior to that date, the Assembly‟s competence was 

more limited. This Act includes provisions which, at the time they were first 

considered by Parliament, related to matters in Wales which were to some extent 

within the legislative competence of the Assembly as it stood at the relevant 
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time. They relate to powers of fire and rescue authorities, pay accountability, 

repeal of the duty to promote democracy and petitions duty, assets of 

community value, duties to homeless persons, transfer of functions to Homes 

and Communities Agency, tenancy deposit schemes, tenure reform, HMO 

licensing and compensation for compulsory acquisition. Those provisions 

required the consent of the Assembly, which it gave by passing appropriate 

legislative consent motions. In addition, the Act includes provisions applying to 

Wales which, while they did not relate to matters within the legislative 

competence of the Assembly at the time when they were first considered by 

Parliament, confer new functions on the Welsh Ministers or relate to matters in 

respect of which they already exercise functions. The Welsh Ministers agreed to 

the inclusion of those provisions, which relate to predetermination, the Welsh 

Ministers‟ powers in relation to EU financial sanctions, business rate supplement 

ballots, discretionary relief from non-domestic rates and council tax calculations 

and revaluations. In addition, the Act includes a number of provisions which 

apply to non-devolved matters in Wales, including standards for members of 

police authorities, the powers of Ministers of the Crown in relation to EU financial 

sanctions, the Community Infrastructure Levy and nationally significant 

infrastructure projects.” 

3. The detailed breakdown of the territorial application of sections of the 

Act as passed is annexed to this note.  Sections 38-43 relate to „Pay 

Accountability‟ and apply to England Wales.  These were the provisions 

referred to in the Government response to the recent Order. 

4. Members will also note the interesting way in which the Assembly‟s 

increased competence affected Bills passing through Parliament at the time.   

 

Legal Services 

National Assembly for Wales 

January 2015 
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These notes refer to the Localism Act 2011 (c.20)
which received Royal Assent on 15 November 2011

LOCALISM ACT 2011

EXPLANATORY NOTES

TERRITORIAL APPLICATION

478. The table below sets out the application of the provisions in the Act. It deals with
substantive application only. Where a provision amends or repeals (or revokes) existing
legislation, the amendment or repeal has the same extent as the legislation amended or
repealed (see section 239(5) and the exceptions in section 239(6)) but this will not be
reflected in entry in the table for the section. For example, section 198 (which is about
London) introduces Schedule 21. Paragraph 12 of Schedule 21 makes an amendment in
UK-wide legislation, but the entry for section 198 reflects that the practical application
is in relation to England only.

Section
Number

Title Application
of Section

PART 1: LOCAL GOVERNMENT

CHAPTER 1: GENERAL POWERS OF AUTHORITIES

1 Local authority’s general power of competence England only

2 Boundaries of the general power England only

3 Limits on charging in exercise of general power England only

4 Limits on doing things for commercial purpose in
exercise of general power

England only

5 Powers to make supplemental provision Mainly England but
limited potential
a application to
Wales.

6 Limits on power under section 5(1) England only

7 Procedure for orders under section 5 England only

8 Interpretation of Chapter England only

CHAPTER 2: FIRE AND RESCUE AUTHORITIES

9 General powers of certain fire and rescue authorities England and Wales

10 Fire and rescue authorities: charging England and Wales

CHAPTER 3: OTHER AUTHORITIES

11 Integrated Transport Authorities England only.

12 Passenger Transport Executives England only.

13 Economic prosperity boards and combined
authorities

England only
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These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011

2

Section
Number

Title Application
of Section

14 Further amendments England only.

CHAPTER 4 TRANSFER AND DELEGATION OF FUNCTIONS TO
CERTAIN AUTHORITIES

15 Power to transfer local public functions to permitted
authorities

England only

16 Delegation of functions by Ministers to permitted
authorities

England only

17 Transfer schemes England only

18 Duty to consider proposals for exercise of powers
under sections 15 and 17

England only

19 Orders under section 15: procedure England only

20 Interpretation of Chapter England only

CHAPTER 5: GOVERNANCE

21 New arrangements with respect to governance of
English local authorities

England only

22 New local authority governance arrangements:
amendments

England only

23 Changes to local authority governance in England:
transitional provision etc

England only

24 Timetables for changing English district councils’
electoral schemes

England only

CHAPTER 6: PREDETERMINATION

25 Prior indications of view of a matter not to amount to
predetermination etc

England and Wales

CHAPTER 7: STANDARDS

26 Amendments of existing provisions England (and Police
authorities in
Wales)

27 Duty to promote and maintain high standards of
conduct

England (and Police
authorities in
Wales)

28 Codes of conduct England (and Police
authorities in
Wales)

29 Register of interests England (and Police
authorities in
Wales)

30 Disclosure of pecuniary interests on taking office England (and Police
authorities in
Wales)

31 Pecuniary interests in matters considered at meetings
or by a single member

England (and Police
authorities in
Wales)
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These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011

3

Section
Number

Title Application
of Section

32 Sensitive interests England (and Police
authorities in
Wales)

33 Dispensations from section 31(4) England (and Police
authorities in
Wales)

34 Offences England (and Police
authorities in
Wales)

35 Delegation of functions by Greater London Authority England only

36 Amendment of section 27 following abolition of
police authorities

England (and Police
authorities in
Wales)

37 Transitional provision England (and Police
authorities in
Wales)

CHAPTER 8: PAY ACCOUNTABILITY

38 Pay policy statements England and Wales

39 Supplementary provisions relating to statements England and Wales

40 Guidance England and Wales

41 Determinations relating to remuneration etc England and Wales

42 Exercise of functions England and Wales

43 Interpretation England and Wales

CHAPTER 9: COMMISSION FOR LOCAL ADMINISTRATION IN
ENGLAND

44 Arrangements for provision of services and discharge
of functions

England only

CHAPTER 10: MISCELLANEOUS REPEALS

45 Repeal of duties relating to promotion of democracy England and Wales

46 Repeal of provisions about petitions to local
authorities

England and Wales

47 Schemes to encourage domestic waste reduction by
payments and charges

England only

PART 2: EU FINANCIAL SANCTIONS

48 Power to require public authorities to make payments
in respect of certain EU financial sanctions

Uk

49 Duty of the Secretary of State to issue a policy
statement

Uk

50 The EU financial sanctions to which Part 2 applies Uk

51 Meaning of “public authority” and related terms Uk

52 Designation of public authorities Uk
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These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011

4

Section
Number

Title Application
of Section

53 Establishment of independent panel Uk

54 Warning notices Uk

55 Matters to be determined before a final notice is given Uk

56 Final notices Uk

57 Interpretation of Part: general Uk

PART 3 EU FINANCIAL SANCTIONS: WALES

58 Power to require Welsh public authorities to make
payments in respect of certain EU financial sanctions

Wales only

59 Duty of the Welsh Ministers to issue a policy
statement

Wales only

60 The EU financial sanctions to which Part 3 applies Wales only

61 Meaning of “Welsh public authority” and related
terms

Wales only

62 Designation of Welsh public authorities Wales only

63 Establishment of independent panel Wales only

64 Warning notices Wales only

65 Matters to be determined before a final notice is given Wales only

66 Final notices Wales only

67 Interpretation of Part: general Wales only

PART 4: NON-DOMESTIC RATES ETC

68 Ballot for imposition and certain variations of a
business rate supplement

England and Wales

69 Non-domestic rates: discretionary relief England and Wales

70 Small business relief England only

71 Cancellation of liability to backdated non-domestic
rates

England only

PART 5: COMMUNITY EMPOWERMENT

CHAPTER 1: COUNCIL TAX

72 Referendums relating to council tax increases Mainly England
only but part Wales
only

73 References to proper accounting practices England only

74 Council tax calculations by billing authorities in
England

England only

75 Council tax calculations by major precepting
authorities in England

England only

76 Calculation of council tax requirement by the Greater
London Authority

England only
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These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011

5

Section
Number

Title Application
of Section

77 Calculation of basic amount of tax by the Greater
London Authority

England only

78 Council tax calculation by local precepting
authorities in England

England only

79 Council tax: minor and consequential amendments England only

80 Council tax revaluations in Wales Wales only

CHAPTER 2: COMMUNITY RIGHT TO CHALLENGE

81 Duty to consider expressions of interest England only

82 Timing of expressions of interest England only

83 Consideration of expressions of interest England only

84 Consideration of expression of interest: further
provisions

England only

85 Supplementary England only

86 Provision of advice and assistance England only

CHAPTER 3: ASSETS OF COMMUNITY VALUE

87 List of assets of community value England and Wales

88 Land of community value England and Wales

89 Procedure for including land in list England and Wales

90 Procedure on community nominations England and Wales

91 Notice of inclusion or removal England and Wales

92 Review of decision to include land in list England and Wales

93 List of land nominated by unsuccessful community
nominations

England and Wales

94 Publication and inspection of lists England and Wales

95 Moratorium England and Wales

96 Meaning of “relevant disposal” etc in section 95 England and Wales

97 Publicising receipt of notice under section 95(2) England and Wales

98 Informing owner of request to be treated as bidder England and Wales

99 Compensation England and Wales

100 Local land charge England and Wales

101 Enforcement England and Wales

102 Co-operation England and Wales

103 Advice and assistance in relation to land of
community value in England

England only

104 Advice and assistance in relation to land of
community value in Wales

Wales only

105 Crown application England and Wales

106 Meaning of “local authority” England and Wales
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These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011
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Section
Number

Title Application
of Section

107 Meaning of “owner” England and Wales

108 Interpretation of Chapter: general England and Wales

PART 6: PLANNING

CHAPTER 1: PLANS AND STRATEGIES

109 Abolition of regional strategies England only

110 Duty to co-operate in relation to planning of
sustainable development

England only

111 Local development schemes England only

112 Adoption and withdrawal of development plan
documents

England only

113 Local development: monitoring reports England only

CHAPTER 2: COMMUNITY INFRASTRUCTURE LEVY

114 Community Infrastructure Levy: approval of
charging schedules

England and Wales

115 Use of Community Infrastructure Levy England and Wales

CHAPTER 3: NEIGHBOURHOOD PLANNING

116 Neighbourhood planning England only

117 Charges for meeting costs relating to neighbourhood
planning

England only

118 Regulations under section 117: collection and
enforcement

England only

119 Regulations under section 117: supplementary England only

120 Financial assistance in relation to neighbourhood
planning

England only

121 Consequential amendments England only

CHAPTER 4: CONSULTATION

122 Consultation before applying for planning
permission

England only

CHAPTER 5: ENFORCEMENT

123 Retrospective planning permission England only

124 Time limits for enforcing concealed breaches of
planning control

England only

125 Assurance as regards prosecution for person served
with enforcement notice

England and Wales

126 Planning offences: time limits and penalties England only

127 Powers in relation to: unauthorised advertisements;
defacement of premises

England only

CHAPTER 6: NATIONALLY SIGNIFICANT INFRASTRUCTURE
PROJECTS

Pack Page 97



These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011

7

Section
Number

Title Application
of Section

128 Abolition of Infrastructure Planning Commission England, Scotland
and Wales

129 Transitional provision in connection with abolition England, Scotland
and Wales

130 National policy statements England, Scotland
and Wales

131 Power to alter effect of requirement for development
consent on other consent regimes

England, Scotland
and Wales

132 Secretary of State’s directions in relation to projects
of national significance

England only

133 Pre-application consultation with local authorities England, Scotland
and Wales

134 Reform of duties to publicise community
consultation statement

England, Scotland
and Wales

135 Claimants of compensation for effects of
development

England, Scotland
and Wales

136 Rights of entry for surveying etc in connection with
applications

England, Scotland
and Wales

137 Acceptance of applications for development consent England, Scotland
and Wales

138 Procedural changes relating to applications for
development consent

England, Scotland
and Wales

139 Timetables for reports and decisions on applications
for development consent

England, Scotland
and Wales

140 Development consent subject to requirement for
further approval

England, Scotland
and Wales

141 Local authority, statutory undertakers` and National
Trust land

England, Scotland
and Wales

142 Changes to notice requirements for compulsory
acquisition

England, Scotland
and Wales

CHAPTER 7: OTHER PLANNING MATTERS

143 Applications for planning permission: local finance
considerations

England only

144 Application of this Part to the Crown England, Scotland
and Wales

PART 7: HOUSING

CHAPTER 1: ALLOCATION AND HOMELESSNESS

145 Allocation of housing accommodation England only

146 Allocation only to eligible and qualifying persons:
England

England only

147 Allocation schemes England only

148 Duties to homeless persons England and Wales

Pack Page 98



These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011

8

Section
Number

Title Application
of Section

149 Duties to homeless persons: further amendments England and Wales

CHAPTER 2: SOCIAL HOUSING: TENURE REFORM

150 Tenancy strategies England only

151 Preparation of tenancy strategy England only

152 Standards about tenancies etc England only

153 Relationship between schemes and strategies England only

154 Flexible tenancies England only

155 Flexible tenancies: other amendments England only

156 Creation of tenancies of social housing England only

157 Registration of tenancies of social housing England only

158 Secure and assured tenancies: transfer of tenancy England only

159 Further provisions about transfer of tenancy under
section 158

England only

160 Succession to secure tenancies England only

161 Succession to assured tenancies England only

162 Secure and assured tenancies: recovery of possession
after tenant’s death

Mainly England
only but part Wales
only

163 Assured shorthold tenancies following demoted or
family intervention tenancies

England only

164 Assured shorthold tenancies: notice requirements England only

165 Assured shorthold tenancies: rights to acquire England only

166 Repairing obligations in leases of seven years or more England only

CHAPTER 3: HOUSING FINANCE

167 Abolition of Housing Revenue Account subsidy in
England

England only

168 Settlement payments England only

169 Further payments England only

170 Further provisions about payments England only

171 Limits on indebtedness England only

172 Power to obtain information England only

173 Determinations under this Chapter England only

174 Capital receipts from disposal of housing land England only

175 Interpretation England only

CHAPTER 4: HOUSING MOBILITY

176 Standards facilitating exchange of tenancies England only

177 Assisting tenants of social landlords to become home
owners

England only
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CHAPTER 5: REGULATION OF SOCIAL HOUSING

178 Transfer of functions from the Office for Tenants
and Social Landlords to the Homes and Communities
Agency

England only

179 Regulation of social housing England only

CHAPTER 6: OTHER HOUSING MATTERS

180 Housing complaints England only

181 Transfer of functions to the Housing Ombudsman England only

182 Transfer of functions to the Housing Ombudsman:
supplementary

England only

183 Abolition of home information packs England and Wales

184 Tenancy deposit schemes England and Wales

185 Exemption from HMO licensing for buildings run by
co-operatives

England and Wales

PART 8: LONDON

CHAPTER 1: HOUSING AND REGENERATION FUNCTIONS

186 Removal of limitations on Greater London
Authority’s general power

England only

187 New housing and regeneration functions of the
Authority

England only

188 The London housing strategy England only

189 Modification to the Homes and Communities
Agency's functions

England only

190 Transfer of property of Homes and Communities
Agency etc

England only

191 Abolition of London Development Agency and
transfer of its property etc

England only

192 Mayor’s economic development strategy for London England only

193 Transfer schemes: general provisions England only

194 Power to make consequential etc provision England only

195 Consequential amendments England only

CHAPTER 2: MAYORAL DEVELOPMENT CORPORATIONS

196 Interpretation of Chapter England only

197 Designation of Mayoral development areas England only

198 Mayoral development corporations: establishment England only

199 Exclusion of land from Mayoral development areas England only

200 Transfers of property etc to a Mayoral development
corporation

England only

201 Object and powers England only
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202 Functions in relation to Town and Country Planning England only

203 Arrangements for discharge of, or assistance with,
planning functions

England only

204 Removal or restriction of planning functions England only

205 Powers in relation to infrastructure England only

206 Powers in relation to land England only

207 Acquisition of land England only

208 Powers in relation to acquired land England only

209 Restrictions on disposal of land England only

210 Power to enter and survey land England only

211 Adoption of private streets England only

212 Businesses, subsidiaries and other companies England only

213 Financial assistance England only

214 Powers in relation to discretionary relief from non-
domestic rates

England only

215 Reviews England only

216 Transfers of property, rights and liabilities England only

217 Dissolution: final steps England only

218 Transfer schemes: general provisions England only

219 Guidance by the Mayor England only

220 Directions by the Mayor England only

221 Consents England only

222 Consequential and other amendments England only

CHAPTER 3: GREATER LONDON AUTHORITY GOVERNANCE

223 Delegation of functions by Ministers to the Mayor England only

224 Authority may be required to carry on commercial
activities through a taxable body

England only

225 The London Environment Strategy England only

226 Abolition of Mayor’s duty to prepare state of the
environment reports

England only

227 Mayoral strategies: general duties England only

228 Simplification of the consultation process for the
Mayor’s strategies

England only

229 London Assembly’s power to reject draft strategies England only

230 Sharing of administrative etc services by London
authorities

England only

231 Transport for London: access to meetings and
documents etc

England only

Pack Page 101



These notes refer to the Localism Act 2011 (c.20) 
which received Royal Assent on 15 November 2011

11

Section
Number

Title Application
of Section

PART 9: COMPENSATION FOR COMPULSORY ACQUISITION

232 Taking account of planning permission when
assessing compensation

England and Wales

PART 10: GENERAL

233 Tax Uk

234 Pre-commencement consultation England and Wales

235 Orders and regulations Uk

236 Power to make further consequential amendments Uk

237 Repeals and revocations Uk

238 Financial provisions Uk

239 Extent Uk

240 Commencement Uk

241 Short title Uk
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